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P-R-O-C-E-E-D-I-N-G-S1

1:11 p.m.2

3

CHAIRPERSON MILLER: This hearing will4

come to order.  Good afternoon ladies and5

gentlemen, this is the May 1 Public Hearing of6

the Board of Zoning Adjustment of the District7

of Columbia, the afternoon session.8

My name is Ruthanne Miller.  I'm9

the Chair of the BZA.  To my right is Mr.10

Curtis Etherly, the Vice Chair.  To my left is11

Mr. Marc Loud, mayoral appointee, and next to12

him is John Mann, representing NCPC, Mr.13

Clifford Moy from the Office of Zoning, Ms.14

Esther Bushman from the Office of Zoning and15

Tracey Rose from the Office of Zoning.16

Copies of today's hearing agenda17

are available to you, and are located to my18

left in the wall-bin near the door.19

Please be aware that this20

proceeding is being recorded by a court21

reporter, and is also web cast live.22

Accordingly, we must ask you to refrain from23

any disruptive noises or actions in the24

hearing room.25



4

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

When presenting information to the1

Board, please turn on and speak into the2

microphone, first stating your name and home3

address.  When you are finished speaking,4

please turn your microphone off, so that your5

microphone is no longer picking up sound or6

background noise.7

All persons planning to testify,8

either in favor or in opposition, are to fill9

out two witness cards.  These cards are10

located to my left on the table near the door11

and on the witness tables.  Upon coming12

forward to speak to the Board, please give13

both cards to the reporter sitting to my14

right.15

The order of procedure, well, for16

an appeal will be as follows: Statement and17

witnesses of the Appellant to the zoning18

administrator or other governmental official;19

case for the owner, lessee or operator for the20

ANC within which the property is located;21

five, interveners case, if permitted by the22

Board; six, rebuttal and closing statement by23

Appellant.24

Pursuant to Section 3117.4 and25
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3117.5, the following time constraints may be1

maintained: The Applicant, Appellant, persons2

and parties, except an ANC in support,3

including witnesses - sixty minutes4

collectively.  Appellee, persons and parties,5

except an ANC in opposition, including6

witnesses - sixty minutes collectively.7

Individuals - three minutes.  These time8

constraints do not include cross examination9

and/or questions from the Board.10

Cross examination of witnesses is11

permitted by the applicant or parties.  The12

ANC within which the property is located is13

automatically a party in a special exception14

or variance case.  Nothing prohibits the Board15

from placing reasonable restrictions on cross16

examination, including time limits and17

limitations on the scope of cross examination.18

The record will be closed at the19

conclusion of each case, except for any20

material specifically requested by the Board.21

The Board and the staff will specify at the22

end of the hearing exactly what is expected23

and the date when the persons must submit the24

evidence to the Office of Zoning.  After the25
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record is closed, no other information will be1

accepted by the Board.2

The Sunshine Act requires that the3

public hearing on each case be held in the4

open before the public.  The Board may,5

consistent with its rules of procedure and the6

Sunshine Act, enter executive session during7

or after the public hearing on a case for8

purposes of reviewing the record or9

deliberating on the case.10

The decision of the Board in these11

contested cases must be based exclusively on12

the public record.  To avoid any appearance to13

the contrary, the Board requests that persons14

present not engage the members of the Board in15

conversation.  Please turn off all beepers and16

cell phones at this time, so as not to disrupt17

the proceedings.18

The Board will make every effort19

to conclude the public hearing as near as20

possible to 6 p.m.  If the afternoon cases are21

not completed at 6 p.m., the Board will assess22

whether it can complete the pending case or23

cases remaining on the agenda.24

At this time, the Board will25



7

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

consider any preliminary matters.  Preliminary1

matters are those that relate to whether a2

case will or should be heard today, such as3

requests for postponement, continuance or4

withdrawal or whether proper and adequate5

notice of the hearing has been given.  If you6

are not prepared to go forward with a case7

today or if you believe that the Board should8

not proceed, now is the time to raise such a9

matter.10

Does the staff have any11

preliminary matters?12

MS. ROSE: We're aware of a13

preliminary matter, but we think we should14

take it in the case.15

CHAIRPERSON MILLER: Okay, I would16

agree, since we only have one case here this17

afternoon, so let's proceed with the agenda.18

Would all the individuals wishing to testify19

today please rise to take the oath?  Ms. Rose,20

would you please administer the oath?21

(Witnesses sworn)22

CHAIRPERSON MILLER: Good23

afternoon.  Would you identify yourselves for24

the record please?25
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MR. TAYLOR: Good afternoon, Madam1

Chair.  I'm Dennis Taylor, Assistant Attorney2

General, detailed with DCRA here to represent3

the government.4

CHAIRPERSON MILLER: Thank you.5

MR. BROWN: Madam Chairman and6

members of the Board, Patrick Brown from7

Greenstein DeLorme & Luchs.  I'm here on8

behalf of the Appellant.  With me this9

morning, or this afternoon, excuse me, is Mary10

Wagshal who's the principal of the Appellant11

and Mr. Toye Bello, a familiar face, our12

expert witness.13

CHAIRPERSON MILLER: Okay, thank14

you.  I guess we can start with the15

preliminary matter if there is one.  Who's16

preliminary matter is that?17

MR. BROWN: Well, there are several18

preliminary matters that, until the most19

recent filing were before the Board - The20

motion to exclude the participation of DCRA21

and also the motion for summary judgement was22

filed at the time the appeal was filed.  But23

I think -- they are superceded by the praecipe24

that the government has filed.  It's very25
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frustrating it was filed at this eleventh hour1

on facts that were known previously.  2

But nevertheless, I think the3

Board one, accept into the record that4

praecipe and issue an order incorporating the5

praecipe and also in the context of granting6

the appeal.  7

The praecipe acts as an admission,8

a very clear admission, that the district9

government was incorrect in the original10

revocation and that the appeal should be11

granted, with the basis of the appeal that the12

revocation was incorrect.  The city has13

acknowledged that .  14

So I think the record ought to15

reflect that in a very brief, but nevertheless16

final order, so that there is, and I have to17

be honest with the Board, you've read - I know18

these board members - you've read the record19

in this case.  20

This is our third time around on21

the same property and the same administrative22

officer, and we live in fear of there being23

further action - a fourth strike, if possible,24

and the best way to secure and protect, not25
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only my client, but in fact protect the1

District from itself and protect the resources2

of this board, is to issue a decision granting3

the appeal.4

I want to make that part of the5

record, so that for all involved there is no6

doubt about the resolution and finality of7

this matter.8

CHAIRPERSON MILLER: Thank you.  9

Mr. Taylor, since we're talking10

about the praecipe as the first item on the11

table, does it request anything in particular?12

I'm just looking at it now.  It just came in13

this afternoon, and it makes certain14

representations about the Notice of Revocation15

of the C of O being withdrawn and will be16

delivered to Appellant's council, therefore,17

your suggesting it's moot.18

Are you asking that the -- are you19

asking for something, or just stating those20

facts.21

MR. TAYLOR: Yes, Madam Chair.  The22

government would urge this board to dismiss23

the appeal as moot.  There really are no more24

issues for this board to consider.25
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I would urge the Board not to1

grant the appeal based on this praecipe, for2

to do so, would be to adopt findings of fact3

and to adopt legal conclusions that have not4

been born out through testimony before this5

board.  Some findings of fact and conclusions6

of law that the government would represent are7

not ones that would be good precedent for the8

District of Columbia to operate within.9

CHAIRPERSON MILLER: Do you have10

with you the withdrawal of Notice of11

Revocation?12

MR. TAYLOR: No, Madam Chair, I do13

not because, as you know, I was here this14

morning while you were deciding another case,15

and therefore I have not gone back to my16

office and typed it.  As soon as this hearing17

is complete, I will be going back to my18

office, drafting that Notice of Withdrawal and19

getting it over to Mr. Brown.20

The government denies Mr. Brown's21

allegation that this praecipe and the22

impending withdrawal in any way indicates an23

admission on -- of any item.  It is merely24

that the revocation is to be withdrawn this25



12

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

afternoon.  1

That same revocation will affirm2

the validity of the Certificate of Occupancy3

that was issued September of 2003, and that4

will allow Ms. Wagshal and MLW to go ahead and5

rent out her apartment building.6

CHAIRPERSON MILLER: Mr. Brown, let7

me ask you this.  Do you think that the issue8

is moot?9

MR. BROWN: No, I don't.  The10

District is trying to have it both ways.11

They're saying, again we've waited six months12

for this hearing since filing the appeal, and13

they're saying at the last minute, never mind.14

And we're too far down the road, and you can't15

say never mind without having a real admission16

that your were incorrect.17

Quite frankly, if we find18

ourselves in that situation again, which I19

think we have, which repeats what occurred in20

this first stop work order, and then which21

happened with the second stop work order,22

which, when called to task, the District said23

never mind on both cases.24

The District's going to be held25
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liable for that, quite frankly, in a court of1

law that's beyond your jurisdiction, but they2

did it again here.  And I think they've taken3

advantage of my client, harmed her in great4

extent, they've taken advantage of the Board5

and their time - every one of you I know is6

prepared for this hearing - and there ought to7

be a decision.  8

And what DCRA is saying is that9

the appeal that we're challenging, our appeal10

should be granted.  That substantively,11

they're saying the exact same thing we are.12

That the revocation was incorrect and the13

Boards record and order should reflect that.14

If, in fact, they don't want to15

take that position, then we'll have a hearing16

today.  We're prepared to go forward.  I have17

our witnesses.  Quite frankly, the next step18

would be go forward on the motion to exclude19

DCRA's's participation for having not met the20

rules, and then we'd move into the motion for21

summary judgement, which I think the Board22

could decide this case on that basis.23

So the record is complete, but I24

think the Board's order needs to reflect the25
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granting of this appeal.1

MR. TAYLOR: Madam Chair, opposing2

council has alluded to the case that is3

already before the Superior Court seeking4

damages from the District for two stop work5

orders that were issued some time ago and6

withdrawn, and I believe the complaint has7

been amended to now reflect the revocation of8

the Certificate of Occupancy.9

What we are going through here, is10

a request for you to pursue a matter where you11

have no issue to decide, simply to create a12

further record to create more evidence in13

another proceeding and to get you to say what14

the Superior Court is going to be asked to15

determine, and that is the government's good16

faith in issuance of the three documents.17

CHAIRPERSON MILLER: Okay, I think18

what we have to determine is a zoning issue,19

and we have to determine first off whether or20

not that zoning issue is moot.21

Do my Board Members have any22

questions before we deliberate on this? 23

VICE CHAIRPERSON ETHERLY: No24

questions at this time.  I have some comments25
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for deliberation, Madam Chair.1

CHAIRPERSON MILLER: Do you want to2

go first?3

VICE CHAIRPERSON ETHERLY::4

Recognizing that there may be additional5

comments that the parties might want to lend6

here, I'll just note, perhaps as a starting7

point, I mean it's an unusual footing that we8

find ourselves on.  I'm a broken record,9

because I used that quite a bit last week when10

we found ourselves in some unusual procedural11

waters.12

I am somewhat troubled by the13

last-minute nature of the action on the part14

of DCRA, but that being said, it is before us.15

I am perhaps more concerned by the fact,16

however, that well, it hasn't happened yet.17

So in order for the Board, let's just say18

right now that there is a concern that the19

Board would in fact be acting on something20

that has yet to happen.21

If the communication regarding the22

withdrawal of the revocation were in fact  in23

hand on the part of the appellant, I might be24

more inclined to really entertain mootness.25
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I'm not dismissing the mootness piece.  I1

think there's still possibly is a viable2

argument there, but the fact that it hasn't3

happened yet, puts into my mind more of a4

postponement posture.  That's one comment.5

The flip side of that is, looking6

at where the Appellant is coming from, and I7

entirely understand the argument that's being8

presented by the Appellant, my concern is,9

depending on how you go on the mootness issue,10

essentially then there's nothing left for this11

board to adjudicate, and we'd be left, I'm12

concerned, in what would be essentially an13

advisory opinion posture because there would14

be no dispute.15

Now, you know, again I'm open to16

kind of some interpretation on that, but those17

are just a couple of the kind of preliminary18

questions that I'm kind of grappling with,19

Madam Chair.  20

First and foremost, the fact that21

the communication of DCRA's action regarding22

the withdrawal of its Notice of Revocation not23

having happened yet makes it difficult for the24

Board to act, based on the assertion -- and25
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I'm not saying of course Mr. Taylor's not1

going to go back to his office with all due2

haste and take that step, but it hasn't3

happened yet.4

So that's probably my chief5

concern, and the other piece is more of a6

procedural issue in terms of if we do -- if we7

were to, nevertheless, move forward and8

adjudicate some of the issues that are at9

dispute here.10

Again, I understand where the11

Appellant is coming from.  We want closure.12

We want to be sure that we are absolutely,13

beyond a shadow of a doubt able to move14

forward and not subject to any subsequent15

action on the part of DCRA at additional16

expense.  I clearly understand the argument17

there.18

Thank you, Madam Chair.19

CHAIRPERSON MILLER: Thank you, Mr.20

Etherly --21

MR. TAYLOR: Madam Chair, may I22

respond to Mr. Etherly's comments?23

CHAIRPERSON MILLER: Okay.24

MR. TAYLOR: I will be very brief.25
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This board is not aware of1

discussions, the parties have had those2

discussions, concluded this morning roughly3

10:30 in the morning.  4

I apologize for the timing of this5

getting to you, but the timing is what it is,6

and finally as an officer of the court, not7

only do you have the praecipe that has been8

filed in front of you declaring what DCRA is9

doing this afternoon, you have me as an10

officer of a court who has no option but to11

fulfill what I have represented to you as an12

officer of the court.13

MR. BROWN: Madam Chair, I'm a14

little troubled.  One, discussions were15

ongoing this morning, that's correct, but as16

you know from my motion to exclude, DCRA had17

plenty of notice about this proceeding and18

basically did nothing until they called us at19

3:45 yesterday saying can we work something20

out, we don't want the hearing to go forward.21

One, I mean that's outrageous.22

They've had this for six months.  They were23

wrong then; they're wrong now, and I think the24

Board ought to, in the record, affirm that.25
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The other thing is that while Mr.1

Taylor, I'm sure, will go back to his office2

and send me something, I don't know what it3

says.  I don't know whether it's going to be4

satisfactory to the circumstances and in fact5

may try to split the difference.  And I think6

the better way to proceed so that we all know7

by you, the finder of fact and concluder of8

law, is to enter an order and to establish9

definitively the rights of the parties here.10

I'm not talking about a lengthy11

order, and I'm not talking about anything12

that's particularly controversial.  I think13

that the Board has to reflect that the appeal14

was filed and the position taken by the15

parties and that DCRA has in fact, or will16

indicate that the revocation will be17

withdrawn, which is an acknowledgment, and if18

it's anything less than an acknowledgment that19

the revocation was incorrect, then we ought to20

have a hearing on the merits because, you know21

this never mind.22

We've done that twice before.23

We're not going to do that a third or a fourth24

time.25
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CHAIRPERSON MILLER: Okay, I think1

that we are ready to do our deliberations.2

The way I see it is, mootness is a3

legal, it's a jurisdictional question, and4

based on the facts before us, I do not think5

that the issue is moot.  We don't have a6

withdrawal of the Notice of Revocation.  It7

has not been drawn up yet, so therefore, we8

have a live case and controversy before us.9

We have a representation that it's10

going to be withdrawn, but even when we've11

dealt with even like zoning commission text12

amendments, if we know they're coming, you13

know all that, until they're there, these14

things are alive.15

So I do not think that this is16

moot, and so, you know I have to hear from17

others, but that's my opinion on that.18

As with respect to whether there's19

a reason to postpone, I don't think there's a20

reason to postpone here, as well.  We have a21

very full briefing of the legal issues in this22

case.  It involves whether or not the zoning23

administrator made an error.24

And DCRA has had months to file25
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something on this if they wanted to, and I1

don't see any good reason to postpone and to2

reward DCRA for failing to file anything on3

this issue and waiting until the last minute4

to withdraw the notice, which hasn't even been5

withdrawn yet.6

I mean, they could've done it7

earlier.  I haven't heard any good reason why8

they couldn't have done this earlier.9

So I'll hear from others.10

MEMBER LOUD: Thank you Madam11

Chair, just I guess a couple of observations12

and comments.  13

First of all, in my experience as14

a civil litigator, it's not that uncommon for15

there to be a lot of eleventh hour settlement16

efforts.  It certainly isn't something that is17

encouraged, but it's not uncommon, and I don't18

think it's dispositive in this particular19

case.20

I also believe that the DCRA legal21

council is an officer of the court, and as22

clear representation made in the pleading23

submitted this morning regarding a course of24

conduct and some fairly tight language about25
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what that council intends to do in short1

order, but I would be curious if the parties2

would be willing to spend a few moments with3

each other and work on that language of4

withdrawal right now and read it into the5

record as an attempt to get us beyond a full-6

blown hearing.  If, in fact, the only real7

concern -- if, in fact, this is the only real8

concern, that the revocation would present9

some conditions that would be unacceptable to10

council, there's an opportunity to address11

that right now.12

CHAIRPERSON MILLER: Mr. Loud, I13

don't believe, and perhaps Mr. Taylor can14

correct me if I'm wrong, but I don't believe15

he has the authority to give the final opinion16

on what language would be in that withdrawal.17

That's up to the zoning administrator who's18

not here.19

I understand, I have a litigation20

background as well, and I understand eleventh21

hour, but to me it looks like they missed the22

eleventh hour.  They missed the boat, I mean23

if you do that until the eleventh hour, then24

come in here with it done and it's not done.25
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So it's not moot.  So, I mean I1

don't think it's moot.  So if you don't -- if2

that's a legal question, but then if the Board3

Members believe that for some other reason we4

want to grant a postponement or something,5

that's the next issue, but --6

MEMBER LOUD: I'd still be curious7

to hear from council if, not withstanding the8

concern you raised, that ultimately this would9

have to be language-approved by the ZA, if10

there's any interest on the part of both11

council here to explore something like that.12

MR. BROWN: I -- quite frankly, if13

we're talking about the zoning administrator14

being involved in this process to any extent,15

I'm not interested in that, and neither is my16

client.  Quite frankly, he's the problem here;17

not the solution.18

I don't think that that would be a19

productive discussion even between Mr. Taylor20

and I who are colleagues.  I really think the21

Board needs to, and I'm putting you on the22

spot, you need to act on this.23

Quite frankly, we've done24

everything we could throughout the process to25
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bring this to a head.  DCRA has quite frankly1

done nothing, and in fact has been a pattern2

of obstruction here.3

So I don't think, and certainly4

the involvement of the zoning administrator at5

this point is a fruitless endeavor --6

CHAIRPERSON MILLER: No, I think7

that the parties are here today.  I only8

brought that up that I don't believe that Mr.9

Taylor has the authority to do something like10

that.11

MR. TAYLOR: Madam Chair, I would12

represent that the office of general council13

does have the authority.  Essentially, you14

have the language in front of you.  Just to15

slightly rephrase, it'll probably be about16

four or five sentences.  17

It is not one that is conditioned18

upon particular acts.  It is a notice of19

withdrawal, a validation and an affirmance of20

the validity of the Certificate of Occupancy21

issued in `03.22

Should you decide to hold a23

hearing, as is your right, my next move,24

logically, would be to excuse myself, make a25
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phone call and ask someone to -- a colleague1

to hastily type something up, get it signed,2

bring it over here and render this proceeding3

moot in a half hour from now.4

It seems like a postponement for a5

half hour to an hour would be the most logical6

thing.  If council is saying that he would not7

accept a withdrawal of the revocation, which8

I'm not sure that council has the authority to9

accept that.  If it's withdrawn, it is10

withdrawn.  11

But it sounds like what council is12

wanting is again, a document, some form of13

admission of guilt to take to another body,14

and the District is not going to play that15

game.16

CHAIRPERSON MILLER: Okay, well let17

me say this to my Board Members what I think,18

and I mean I'm -- I don't know how you all19

think, but the Appellant payed for this20

hearing.  They did an awful lot of work for21

this hearing.  It's a legal issue of -- we22

have dealt with a similar legal issue this23

morning about whether there was non-conforming24

use and a discontinuance of that use.25
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I don't think it's moot.  I don't1

-- I thought that Mr. Taylor was going to say2

he was going to bring somebody down to3

participate in the hearing.4

Why don't we just first decide5

whether we think it's moot or not, and then we6

can move on to the next step.  I don't think7

it's moot, so I've said that.8

VICE CHAIRPERSON ETHERLY:: I'm9

more than happy to weigh in on that question10

and perhaps probably what is the next step.11

I would agree that it feels somewhat a little12

too tenuous to act on the, again, no doubts to13

the representations that are being made by14

DCRA, but just from a procedural standpoint15

I'd like to have the Notice of Withdrawal, the16

withdrawal kind of in hand first, then I think17

we would be at a moot questioning stage, if18

you will, but in terms of what to do today if19

it is not moot, I tend to agree with what my20

colleague, Mr. Loud observed in that, while21

eleventh and sometimes twelfth and thirteenth22

hour negotiations and discussions are not23

necessarily the ideal way of resolving24

matters, they do in fact happen.25
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And I tend to always like the idea1

of judicial economy.  I haven't heard anything2

yet to suggest, and I understand the concerns3

that have been expressed by the Appellant4

here, but I have not heard anything yet to5

suggest that there is, shall we say a reason6

for DCRA to be, I don't want to use the7

informal expression of slapped on the wrist8

here, but again I understand very clearly what9

the Appellant is seeking here.10

That is, look, you're just11

absolutely tired of being run through the12

ringer.  That's the expression of your13

sentiment.  And your desire here is to close14

in a very definitive and decisive way, the15

door on any further DCRA action.16

And I can understand that, but17

with what's being represented by DCRA this18

board has to grapple with the fact, and this19

is me talking to my colleagues now, that quite20

-- we have testimony clearly on the record now21

that the question before us may very well be22

mooted and could be mooted within thirty23

minutes.  I think at minimum that suggests a24

postponement or a continuance for that time if25
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that's -- if it can move that quickly.1

Because ultimately, the Board is2

going to be put between a rock and a hard3

place.  We can't adjudicate between these two4

parties in terms of what the terms of that5

withdrawal are, and I think Mr. Taylor's point6

is a good one.  It's not our place, nor is it7

our authority to tell one party or another8

that they can or cannot withdraw.9

If DCRA withdraws and they're able10

to do that within the next thirty minutes, we11

could conceivably start the case, but there's12

nothing to prevent Mr. Taylor from walking out13

of the room, placing a call, having a14

withdrawal of that notice here in front of15

this board and then we're back at the same16

point.17

CHAIRPERSON MILLER: I'm having18

trouble figuring out why we should do that.19

I see on the one hand an Appellant who has20

filed masses of paper, who's client has been21

affected by DCRA's action, having paid for a22

hearing, ready to go forward, asking us to23

decide a legal question.24

And then I see on the other hand,25
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DCRA who has a pattern in this case of --1

which appears to me of not acting in good2

faith, of waiting until the last minute to3

back off of action, and here we are again.4

And so why would -- why are we5

rewarding -- why would we reward DCRA, and6

say, okay we'll give you a break again so you7

don't have to be prepared for this hearing.8

I don't see any judicial economy here.  So,9

we're taking all this time to talk about10

delaying, when I think that the issues are11

very concise and clear, and I don't see any12

reason why we can't just adjudicate them13

today.14

VICE CHAIRPERSON ETHERLY:: I15

understand where the Chair is.  It's just my16

contention that right now the issues are not17

at issue.  And as harsh as that may sound, it18

is a very basic question of we have testimony19

that there will be nothing conceivably for20

this board to deal with in thirty minutes max,21

but conceivably twenty four hours.22

And that's the bigger issue here.23

If there is nothing for the board to24

adjudicate because the withdrawal of the25
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Notice of Revocation occurs, then what kind of1

procedural posture are we in?  Because then2

there's no controversy.3

CHAIRPERSON MILLER: Okay, but4

right now there is a controversy, and I can5

understand Appellants wanting us to hear this6

out because of the pattern in this case, that7

there was one stop work order, then another8

stop work order, and then if this isn't9

adjudicated, perhaps there's going to be10

another kind of action on the part of DCRA.11

I don't know what that is, I mean,12

and maybe it doesn't here.  I don't know, but13

I think we ought to send a clear message to14

DCRA that, you know, you have to be15

accountable for your actions and to the time16

frame that your operating in.17

I don't understand why they18

would've waited -- we haven't heard like a19

good reason why they waited months to get to20

this point.  Even if we did, you know, if21

there was some good cause for this, but I22

haven't heard that.23

MEMBER LOUD: Madam Chair, I'm kind24

of torn too between listening to arguments25
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that you are setting forth that make a lot of1

sense as well as Mr. Etherly, but I guess I2

return back to something Mr. Etherly said3

regarding whether there's a contested case4

before us right now.  And I understand what5

you're saying that this very second as we6

speak, there clearly is.  7

However, Mr. Taylor has8

represented that his intention is to affirm9

the C of O issued in 2003, and I personally10

don't understand how if he does that - if he11

follows through in accordance with his stated12

intent, how there will be a matter for us to13

resolve.14

I interpret what you said, Mr.15

Taylor, as meaning there won't be any16

conditions placed on your revocation, there17

won't be -- your withdrawal of revocation,18

there won't be any hoops for the parties to19

jump over to have the C of O restored, that it20

will return to the status quo as of the C of21

O issued in 2003.22

MR. TAYLOR: Mr. Loud, if I --23

pardon me for interrupting, but to confirm24

what you are saying, and with the marvels of25
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electronic communication being what they are,1

I suspect that within no more than fifteen2

minutes of whenever I walk out of this room3

and turn my cell phone on, this matter will be4

over.5

Now, I know that council would6

love to get things on the record so he can use7

somewhere else, but that would be purely8

advisory.  In fact, frankly, in the time that9

this has been discussed it would have been10

resolved.11

CHAIRPERSON MILLER: Okay --12

MR. BROWN: Madam Chair, can I -- I13

don't want to prolong this, and I think it's14

important, and the Board -- my experience has15

been that the Board always concludes a case -16

approval, denial, dismissal - with an order.17

There's always a beginning, and there's an end18

through an order.19

And I think, an order by the Board20

in this case is going to have to be done.21

Whether you call it a decision on the merits,22

motion for summary judgement, whatever.  There23

will be an order.24

And I think the order itself is25
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important, because that's the findings of this1

board, and that has significance to other2

parties.  3

And I would urge the Board to4

consider an order granting the appeal based on5

the praecipe filed by the district, which6

acknowledges, very simply, the revocation of7

-- or the withdrawal of the revocation and the8

affirmance of the validity of the C of O in9

question.10

And I think, whether you call it11

an admission, or a settlement or whatever,12

reflecting that in the Board's order is really13

taking DCRA at their word and will create the14

kind of record that accurately reflects what's15

occurred here.16

You know, and I think that's a17

reasonable approach to where we are right now.18

I don't want to reschedule the hearing for19

another day.  My client's suffered enough, and20

it's expensive.  And I don't want to wait21

around for DCRA to wordsmith a document.  I22

want this done, you know, in the next four23

minutes, and almost as much as the Board wants24

it done in the next four minutes.25
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So I think that's a reasonable1

approach to where we are right now.2

MR. TAYLOR: Madam Chair, I'm good,3

but I'm not sure that I'm four minutes good.4

I think I would rather stand on my fifteen.5

Again, if you were giving an order6

saying we grant the appeal, so ordered.  All7

that has really happened is really virtually8

nothing.  I think it would -- the order would9

mean the Certificate of Occupancy would be10

restored, which is what we're going to do11

anyway.12

There's not much point in that13

unless you are adopting legal reasoning and14

that has been put before you.  While I am very15

hesitant to get into deliberative privileged16

processed items, a logical outsider view of17

what has happened would have to conclude the18

DCRA was aware of Appellant's arguments for19

some time and still issued a revocation of the20

Certificate of Occupancy. 21

Therefore, something had to happen22

to change Appellant's mind and I won't get23

into what that was, but it came internally and24

not from anything that is before you, and25
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therefore, I think it would be a mistake to1

adopt these conclusions without a full hearing2

for which there is no point in holding.  It is3

purely advisory.4

MR. BROWN: Madam Chair, that5

worries more than anything I've heard so far,6

that there's a -- there's some other scenario7

going on here, other than what's being put8

forward on it's face.  That's the trouble9

we've had all along the DCRA's been hiding.10

I think that however they reached11

here, they didn't do it in a particularly12

timely manner, but they've made it clear13

through this that they're admitting that the14

revocation was improper, for whatever reason,15

and that the C of O that Ms. Wagshal has is16

valid.  And I think the Board's order ought to17

reflect that, because that's where we are.18

We'll take DCRA at their word, and that would19

be an appropriate conclusion to this matter.20

CHAIRPERSON MILLER: Alright, let21

me just say something.  We're getting all over22

the place here.  23

So, first of all, we have the24

issue whether it's moot.  Second of all, we25
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have the issue of how we want to proceed, and1

they're getting mixed up to a certain extent.2

I'm going to make one more comment3

about mootness and how to proceed, and then I4

think we can deliberate that and then maybe5

come to some resolution of that.  If it's not6

moot, then how we're going to proceed.7

But I don't think it's moot,8

because we don't have the withdrawal in hand,9

so it's not moot right at this minute.10

Second of all, I want to say that11

our regs. require, 3112.8 - a public hearing12

shall be held on each appeal to the Board.13

Never in my history on the Board have I seen14

an appeal not go forward where the Appellant15

has come fully prepared and unless there's16

been some good cause where they were delaying17

or withholding information from the community18

or something to that affect where they were at19

fault did we not allow a hearing to go20

forward.21

So I obviously have problems with22

not allowing that unless the Appellant goes23

along with some other course of action.  How24

we want to proceed after that would be another25
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raised question.1

But we have a motion to dismiss on2

the basis of mootness.  Why don't we just3

deliberate that and then decide after that.4

I would move to deny the motion to5

dismiss on grounds that it's not moot at this6

point before us.7

VICE CHAIRPERSON ETHERLY:: Second,8

Madam Chair.9

CHAIRPERSON MILLER: Are there any10

further comments on just mootness? 11

Okay, all those in favor of12

denying the motion to dismiss, say aye.13

(AYES)14

CHAIRPERSON MILLER: All those15

opposed, opposed.16

Okay, abstaining?17

Okay, so we have that, so this18

case is before us, and then the next question19

is are we going to postpone it for some20

reason, and I've already addressed that I21

don't think we should unless there's gong to22

be some constructive reason that the Appellant23

feels -- I feel the Appellant has paid for his24

hearing and has submitted everything, has come25
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fully prepared.  I don't think that we should1

postpone.  I think that there is a live2

controversy here.  3

And if we don't postpone, then4

there seems to be some banter out here about,5

well maybe they can just discuss what the6

order would say, or what's the meaning of the7

praecipe.  We can get into that, but I don't8

think they're going to come to resolution on9

that, but I could be mistaken.10

So, I guess the next question on11

the table just for the Board Members is to12

postpone or go forward.13

VICE CHAIRPERSON ETHERLY:: It14

would be my posture, Madam Chair, that this15

board entertain no longer than a thirty minute16

recess.  I don't want this board, nor do I17

think it's proper for the Board to get18

involved in parsing out whatever agreements or19

representations the parties come to amongst20

themselves, so I want to keep the Board out of21

that, and I think that's the appropriate22

approach.23

Nor do I want to suggest to Mr.24

Taylor, nor suggest to the Appellant that they25
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should try to work out some agreement on1

language.2

I would suggest a thirty minute3

recess.  Mr. Taylor endeavors to secure4

whatever he secures from the appropriately5

authorized person, probably in this case of6

course the zoning administrator himself or an7

agent authorized to act on the ZA's behalf.8

If in that time frame there is not9

secured the appropriate document, then I would10

be inclined to contemplate moving forward11

today.  Let me be very clear, that this is not12

for me a question of rewarding the Appellant13

because they've been screwed by DCRA, let me14

just put it in artfully and very bluntly, as15

much as the record from the Appellant16

standpoint may support that.17

Nor do I think it's a question of18

penalizing DCRA for coming to us with an19

eleventh hour maneuver here to kill the case.20

I'm not going to ascribe to DCRA, you know,21

the motive that well.  Perhaps you saw the22

writing on the wall, and maybe you decided to23

do this to avoid that.  You know, I don't want24

to get us into that.25
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But I think that it is a very1

credible question that when this board is2

presented with an action that moots the case,3

like it or not, we have to deal with that.4

Now, I understand the Chair's5

concern that from her review of the record,6

there may be little grounds to support the7

benefit of the doubt here for DCRA, but again,8

I'm staying away from that.  9

I'm just dealing with the10

fundamental question of if this board is11

presented with credible testimony, that for12

whatever reason, the controversy that's at13

issue is going to go away whether we like it14

or not, whether we think it's the right15

outcome or not, the Board has no choice but to16

deal with that issue.  And I would prefer the17

board stay away from attempting to be - This18

is not - Actually strike that. I'm simply not19

going to make that comment.20

I would simply like to take thirty21

minutes, see what this board has in front of22

it and then decide to move forward.23

I'm with you, Mr. Brown, in terms24

of wanting to resolve this as quickly as25
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possible.  I probably can't be any more with1

that notion than your client is.  Because for2

every minute that we spend talking about this3

and that you spend talking about it, it's an4

additional weight on what is already a huge5

burden.  I absolutely understand that.6

But I think that's the appropriate7

way to go, at least for the moment.8

MR. BROWN: Mr. Etherly, I9

understand where you're coming from, but10

you're asking patience  and --11

VICE CHAIRPERSON ETHERLY:: I12

understand.13

MR. BROWN: From my client, and14

despite her good will, she's out of patience.15

VICE CHAIRPERSON ETHERLY: I16

understand.  It's been exhausted; it's a well17

that is empty.18

MR. BROWN:  This has cost her in19

excess of a million dollars as a result of20

DCRA's action.  And when we were discussing21

the hearing and preparing today, our worst-22

case scenario is delay - our absolute worst-23

case scenario is delay.  24

And DCRA sat around both at the25
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ZA's level as well as in their council's1

office for six months and did nothing.  They2

didn't even bother to respond to my pre-3

hearing statement.  They didn't bother to4

respond to my motion to exclude.  And then5

they come in here and they call us yesterday6

afternoon and ask for essentially for us to7

bail them out.8

We're not going to do that.  I9

mean, I'm opposed to taking thirty minutes or10

forty-five minutes.  We're here now.  We're11

either -- I would like to either grant the12

appeal on the paperwork here, or we're13

prepared to move forward.  14

Mr. Bello, our expert witness, his15

clock is running faster than mine, and we need16

to move forward.  And patience and good will17

is non existent right now.18

VICE CHAIRPERSON ETHERLY:: And I19

entirely appreciate your remarks.  My concern20

here is the Board being drawn into what21

essentially becomes an unofficial -- what's22

the -- I struggle to find the term for23

essentially it's creating some type of24

informal, not bright line, but very fuzzy kind25
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of timeline that says, if you -- if the1

parties involved in a appeal, any appeal, but2

if the parties involved in this appeal can't3

reach a resolution on their own, not that you4

need to because the appeal is here, and the5

Board is ready to go, but in essence we would6

be saying, if you don't reach some resolution7

on this, if one of you doesn't blink before a8

time certain, then this thing is going9

forward.  10

And there's nothing in the regs.11

That supports that kind of reading, nor is12

there anything in the regs. that says this13

board has the power to say, we're going to14

penalize you because you walked in here at the15

eleventh hour.  16

And don't get me wrong, I hate the17

last minute maneuvers and shenanigans as well,18

but it's -- I don't believe it's the Boards's19

place to get into characterizing what's a20

shenanigan, what's an eleventh hour maneuver21

or not, because it just -- we have no idea22

what you've discussed, we have no authority to23

ask you what you've discussed and I don't want24

to get us into that.25



44

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

So I'm trying to keep it at a1

very, very basic inquiry here, regardless of2

how you got to where you got to, you have DCRA3

sitting here now saying, we're going to walk4

away from the table.  And as frustrating as5

that might be, because of all the resources6

that have been expended to get to this point,7

it's where we are.8

MR. BROWN: The --9

CHAIRPERSON MILLER: Okay --10

VICE CHAIRPERSON ETHERLY:: That's11

why I'm saying -- 12

MR. BROWN: Let me put it in13

context. The regs. are pretty clear that in an14

appeal case, the Appellant bears the burden of15

proof, and it's simple as that.  And if I had16

showed up not having filed anything in17

advance, showed up at the eleventh hour, this18

board would find that I'd failed in my19

responsibilities as the Appellant.20

DCRA has failed in it's21

responsibilities.  They're a no show in these22

proceedings.  I think we either move forward23

and decide the case now, I mean I'm here, I'm24

ready, I was on time, and we need to do that.25
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CHAIRPERSON MILLER: Okay.1

MR. BROWN: And it's not about2

penalizing.  It's about, these are the rules.3

We're going to have a hearing at 1 p.m. on May4

1.  We're here, and we need to do it.5

Now, I think the Board doesn't6

need to have a lengthy hearing on this matter.7

They certainly have before them, if you take8

the praecipe, you have an admission that the9

revocation is going to be withdrawn and that10

the C of O is valid.  An order to that affect,11

granting the appeal and recognizing that, or12

even quite frankly, some lesser than granting13

the appeal, reflecting that would be an14

accurate outcome.15

I still think, going a step16

further, should the Board be willing to do17

that, that a decision on the motion for18

summary judgement, which putting --19

CHAIRPERSON MILLER: I just want to20

interrupt here, because, well -- I'm sorry,21

but it just occurred to me that, you know,22

we're here to decide whether or not DCRA erred23

in revoking the Certificate of Occupancy.24

Now, Mr. Taylor, if this goes to a25
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motion for summary of judgement, which is1

going to be on the table, if you're prepared2

today to say that it was an error, then we're3

done almost I think.  There's no issue of fact4

of law in dispute.5

MR. TAYLOR: Madam Chair, I agree.6

Although, since it's been brought up, there is7

one other preliminary matter, and of course8

that is the legally incorrect and ethically9

dishonest statement that was brought before10

you on last Friday trying to exclude us from11

being a party.  It's very fascinating that --12

CHAIRPERSON MILLER: Okay wait,13

alright.  Okay, we're not going to break yet.14

Let's go through these motions then and see15

where we want to go.16

There is a motion by the Appellant17

to exclude DCRA as a party.  So why don't we18

just address that since they want to address19

that now.  Anyway, okay.20

MR. TAYLOR: Madam Chair, I believe21

as a point of procedure, you were discussing22

how to move forward.  Has that changed now?23

CHAIRPERSON MILLER: No, well, you24

know what?  Sorry.  Well, we were discussing25
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how to move forward, and we didn't resolve it.1

You know, do we take a thirty minute break and2

wait for you to get this withdrawal in hand,3

or do we proceed in some fashion.4

And as Mr. Brown was talking about5

this praecipe and et cetera, it seemed to me6

that we're not talking about a whole -- we7

don't -- might not necessarily need a whole8

hearing if there's actually no dispute that9

there was an error here.10

MR. TAYLOR: Madam Chair, in all11

due respect, if this goes forward without a12

recess, what you're going to have is a race.13

The race is going to be, council is going to14

attempt to get his evidence onto the record15

before I return with a withdrawal mooting the16

whole proceeding, and that turns this whole17

thing into a comedy.18

I would represent to you that the19

best course of action would be to consider the20

suggestion Mr. Etherly has brought forward and21

then if I do not deliver during that time22

frame, then the Appellant has the opportunity23

to make their speech for the record.24

There's little to be gained by any25
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other course of action, especially since1

ultimately, what this board would order would2

be what will already have happened.3

CHAIRPERSON MILLER: Let me ask you4

this, because it does all kind of like roll5

one into another.  We're deciding what to do,6

you know, take this break and get that or just7

go forward.  So my -- but my question is very8

simply, it appears by the praecipe that you're9

not contesting that there was an error here in10

revoking the Certificate of Occupancy.  If11

that's the case, why do -- why can't we just12

-- isn't that the end of the case?13

MR. TAYLOR: Because the District14

does not choose to put on the record that any15

admission, regardless of how Appellant would16

like to have that, the -- all of this,17

including the damages that are -- have18

allegedly been suffered by coming are going to19

be heard later anyway.20

CHAIRPERSON MILLER: No, we're not21

talking damages.  I'm asking you -- you're22

telling us a withdrawal is coming, so we've23

got to contemplate, should we wait for that.24

What is that withdrawal going to mean?  Why --25
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could the ZA withdraw if it was correct?1

MR. TAYLOR: I hesitate to get into2

that legal argument, but it would be my3

representation to you that the zoning4

administrator is now withdrawing this in good5

faith, and I think that if by some chance it6

were to be subsequently withdrawn again, is7

hard to imagine.  In a word, I don't think I8

would be here defending it.9

CHAIRPERSON MILLER: Well, let me10

ask you this, because this may affect Mr.11

Brown's position too, I mean, we don't know12

what this withdrawal is going to say, but13

shouldn't it -- would -- might it not say that14

it's being withdrawn because the revocation15

was issued in error?16

MR. TAYLOR: That is potential17

language --18

CHAIRPERSON MILLER: Otherwise --19

MR. TAYLOR: Even it is not -- even20

if it does not say that, and I do think I21

understand the hint in what you're saying, but22

if it is withdrawn, it is withdrawn, and there23

is nothing that is before you.24

MR. BROWN: And I might -- one, it25
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sounds like it's being withdrawn with his1

fingers crossed behind his back, or with2

strings -- it -- and saying never mind, and3

this is a situation where, as the Board is4

aware, that this is a matter that's very much5

-- unless it's properly documented and6

recognize the basis for withdrawing the7

revocation, it could happen again, and --8

CHAIRPERSON MILLER: Could you9

explain how it could happen again?  I think10

that's an important issue.11

MR. BROWN: Well, because quite12

frankly the zoning administrator who's already13

done it twice, could just turn around and do14

the same thing all over again, and then we'd15

be back right back here.16

Or he could do a variation on, as17

I've seen done in other cases, a variation and18

require something additional from my client,19

a new C of O, a different C of O, he could20

quite frankly revoke -- take action to revoke21

the building permits, which authorized the22

work based on the Certificate of Occupancy for23

a five-unit building.  24

So there are a lot of loose ends25
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here, and I think the Board, given the history1

here and the pattern of repetitive actions and2

the possibility for that again, and I don't3

want to muddy the waters too much, but there4

is a legal concept that even if a case, and5

I'll just put it into context very quickly, in6

-- and I don't want to spark this debate, but7

in the abortion context, Roe v. Wade, even8

though Roe, the expectant mother had already9

had the baby, the case was still not moot10

because the baby had been born, because it was11

capable of repetition.12

And I think we have a similar13

situation here where there is certainly a14

pattern and great concern of a repetition.15

And, not just in the context of the C of O,16

but in related documents and further goings17

on.  So I really -- I think there needs to be18

closure on this case, whether the withdrawal19

-- well I think the Board needs to decide the20

matter.21

CHAIRPERSON MILLER: Okay, we keep22

going back to the same thing.  Okay Why don't23

we just actually focus on the motion to24

exclude DCRA as a party in the case.25
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Mr. Brown, you did file something.1

If you want to just briefly summarize the2

reason for that motion, and then Mr. Taylor3

can respond to that, then we'll deliberate on4

that.5

MR. BROWN: Well, it's pretty clear6

in the regulations.  As the appellant, I have7

the obligation to meet certain deadlines and8

certain requirements.  9

The same is true with DCRA in10

these proceedings.  I had to file my pre-11

hearing statement, and I did.  I served it on12

them, and DCRA, one, had an obligation under13

the regs to enter an appearance to and request14

to act as a party --15

CHAIRPERSON MILLER: Where is that,16

that you're saying is in the regs?17

MR. BROWN: Well, in the18

regulations 3106.2, it says except for the19

Appellant, that's my client, Applicant, that20

would be a variance or special exception case,21

or the ANC to participate as a party in a22

proceeding before the Board, so any proceeding23

before the Board, the -- those people are24

automatically parties.  DC is not listed among25
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the automatic parties, so it requires an1

affirmative act for them to do that.  2

In the same token, and again, an3

intervener, somebody who was not the Appellant4

or -- but was interested in a case, would5

affirmatively intervene, would have to state6

in a timely manner --7

CHAIRPERSON MILLER: Okay, Mr.8

Brown, we're just going to stop you right9

there, because there's another part of the10

regulations that you might not be familiar11

with - hard to believe.12

In regulations 3199, and under13

party it states, party A2 -- well A - on14

appeals to the Board to the person who's15

administrative decision is the subject of the16

appeal, so DCRA, the zoning administrator is17

the subject of the appeal.  So they're18

automatically a party.19

MR. BROWN: I'll accept you on that20

point.  But there's similarly there's -- and21

we're back to the eleventh hour situation,22

where there's an obligation on all the23

participants to file in a timely manner, and24

that is for the Board's benefit, for my25
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client's benefit and, that didn't occur.1

And we're faced with the situation2

we are here --3

CHAIRPERSON MILLER: Could you cite4

that reg?5

MR. BROWN: It's part of the6

overall regs and the practice that exists, and7

I think staff can help you with that, but8

there's an obligation to file in a BZA9

application case, the ANCs and government10

parties have to file seven days in advance,11

and that's the practice that's been honored in12

appeal cases.13

It would also be quite frankly the14

practice the DCRA has followed in other appeal15

cases.  They don't always show up in the16

eleventh hour with the filing, and I think17

certainly Mr. Etherly and Ms. Miller, you've18

been around long enough to understand the19

fourteen seven day practice that's readily20

accepted by the Board.21

CHAIRPERSON MILLER: Mr. Taylor?22

MR. TAYLOR: Madam Chair, I am not23

prepared to cite the specific number of the24

regulation to which Mr. Brown is referencing.25
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I believe it is in the 312 area, but the1

regulation very clearly on it's face says, the2

Appellant shall file within - or with no more3

- no less than fourteen days.4

The regulation does not say all5

parties; it doesn't even say interveners.  It6

says, the Appellant shall file.  With due7

respect, the District of Columbia is not the8

Appellant.  I don't know if we want to get9

into the whys and wherefores of the regulation10

if that would even be productive.11

But I would suspect that it might12

be there just so the government knows what the13

case is going to be that gets put on.  That is14

not always something that is readily apparent.15

So, I will end very simply, the16

regulation says what it says.17

MR. BROWN: I think Mr. Taylor18

takes the position that DCRA can come in on19

the day of the hearing having, as they've done20

today, played their cards too close to their21

chest and drop this all in the Board and the22

Appellant's lap.  And that's not how these23

board proceedings occur.  There's an24

established system where everybody puts their25
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cards on the table in a timely manner, and1

that didn't occur, and that's why we -- we're2

in the situation where we are now.3

DCRA not only didn't do it, they4

haven't done it.  They have not filed anything5

substantive in this case, and I just don't6

think they ought to be rewarded for that.  And7

it puts me at a great disadvantage, face with8

a choice - what do I do?  Do I guess about9

what they're going to do?  You understand my10

point.11

CHAIRPERSON MILLER: I do.  Okay, I12

think we understand the issue.  I guess I'd13

say to my Board Members at this point, the14

motion is to exclude the participation of DCRA15

and I don't think we should do that.  They are16

an automatic party in the case, and I think it17

is poor practice not to respond to an appeal18

at all, and it's a disservice to the Board as19

well in trying to focus on the defense of20

appeal and what are all the issues. 21

I don't find in our regulations,22

unfortunately, a specific reg for when the23

DCRA should submit a response.  And I think24

that we do go by certain practices, and it's25
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good practice for DCRA to do that.1

And, I mean it puts DCRA at a2

disadvantage, obviously in these proceedings3

when it puts nothing in the record, so I don't4

think they're being rewarded.  I think it's a5

drastic step to exclude the appellee.  So I6

would be in favor of denying that motion.7

Other? 8

Okay, at this point I would move9

to deny the motion to exclude the10

participation of DCRA.11

MEMBER LOUD: Motion seconded.12

CHAIRPERSON MILLER: All those --13

any other comments?14

All those in favor, say aye.15

(AYES)16

All those opposed?  Those17

abstaining?18

Okay, would you call the vote?19

MS. ROSE: The Board has voted to20

deny the motion to exclude DCRA as a party to21

this appeal by a vote of 4, 0, 1.  Motion made22

by Ms. Miller, seconded by Mr. Loud, is that23

correct?  With Mr. Etherly and Mr. Mann in24

agreement and no zoning commission member25
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participating.1

CHAIRPERSON MILLER: Okay, which2

brings us back to our issue.  Basically the3

other motion that we have is a motion for4

summary judgement, and the question before us5

is are we going to go ahead and deliberate6

that motion, or are we going to take a thirty7

minute recess and -- I can't remember now, if8

that's your proposal Mr. Etherly, or if that9

was from the appellee.10

But I -- so I wouldn't call it a11

motion, but I would say that that's the12

decision that's before us at this point.13

VICE CHAIRPERSON ETHERLY:: Right.14

I would agree, Madam Chair.  I'm not15

presenting it as a motion per se, I mean,16

clearly the option for the Board is to17

continue proceeding with the motions practice18

in front of us right now, and deal with the19

summary judgement motion and essentially hold20

off action on the representations that have21

been made by DCRA.22

Clearly, of course this board23

could do that.  This board could of course24

also deny that motion for summary judgement25
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and simply  move forward with the merits of1

the case as it currently exists in front of us2

at this time.3

I think ultimately, however, the4

Board will still be confronted with the5

essential thrust of the Appellant's request6

here.  Again, one which I understand entirely,7

and that is adjudicating on the merits of this8

case and getting closure.  And my concern9

continues to remain, however, at some point10

this board, if it were to move in that11

direction, will have a case in front of it12

wanting a decision of some type, and at the13

same time will have a withdrawal of the C of14

O from DCRA.  Essentially the question is just15

a matter of when.16

If we were to move forward with17

the case today, clearly again I would suspect18

that the Appellant is going to be very19

interested in getting a decision of some type,20

ideally today.  It's fairly unusual, but it21

does happen where the Board does adjudicate on22

appeals if the members of course are ready to23

move forward.24

And we could do that, but at some25
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point this board in some part of that process1

I think will be confronted with the case on2

one hand and a Notice of Withdraw --3

Withdrawal of the Notice of Revocation on the4

other hand.  And it's going to create a train5

wreck between the issue of does that in effect6

moot the controversy that's at issue here.7

So I am still somewhat inclined to8

essentially get this issue out of the way of9

the Notice of Withdrawal -- the Withdrawal of10

the Notice of Revocation and then just simply11

deal with that procedural posture head on, as12

opposed to having it hang out there, if you13

will, as kind of the eight hundred pound14

gorilla in the room.15

What I am more definitively16

concerned about, and again, I absolutely17

understand the argument that's being made by18

the Appellant here, and that is, look we've19

done enough.  This client, and I'm putting20

words into Mr. Brown's mouth, but essentially21

paraphrasing the argument, my client's been22

through enough.  We want to get closure on23

this issue, and we want to put it to bed once24

and for all, so we can move forward without25
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fear of further interference from DCRA.1

Again, I'm just kind of2

characterizing the argument as I understand3

it.  Those aren't words that the client's4

representative have made, and I'm not5

attempting to color DCRA in this proceeding.6

But the concern is, this board has been very7

clear about advisory opinions, and in the8

absence of a controversy, that's essentially9

what we're going to be left with, an advisory10

opinion.11

At some point, DCRA is going to12

submit the withdrawal of it's Notice of13

Revocation.  So if this board were to move14

forward today, we could move forward, but my15

concern is that ultimately it's going to be an16

academic exercise.17

Again, understanding that it is18

not academic for the Appellant at issue here.19

These are some significant dollars and20

expenditures that we're talking about, so I21

don't use that term flippantly. 22

But again, the procedural posture23

is complicated but one which I think at best24

can be benefitted somewhat by a pause in the25
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proceedings to at least get the Notice of the1

Withdrawal -- of the Revocation Notice on the2

record, and then at least we take steps3

further once that's been done.4

CHAIRPERSON MILLER:  If we get a5

withdrawal in a half an hour, that doesn't6

leave this moot; that's what we decided.7

There's no withdrawal right now.  It's not8

moot.  It's before us, so --9

VICE CHAIRPERSON ETHERLY:: But if10

the withdrawal arrives in half an hour, then11

that in my mind raises very clearly, the12

question of mootness --13

CHAIRPERSON MILLER: That's right.14

VICE CHAIRPERSON ETHERLY:: Because15

the controversy would then essentially, one of16

the major grounds of the controversy would17

essentially be non-existent.18

CHAIRPERSON MILLER: That's right.19

But we ruled that it wasn't moot now, so I20

think we have to weigh, we've earned21

deliberation, I think we have to weigh why22

would we postpone, and I don't -- we're not23

legally required to because it's not moot.24

So then we are going to look --25
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let's look at the harms for each side in1

delaying or not delaying.  We've heard from2

the Appellant that, first of all, they wanted3

this hearing, they've waited all these months4

for it, they've prepared all these documents,5

they're ready to go forward, they believe that6

without a hear -- a ruling on the merits that7

the Certificate of Occupancy will still be8

under a cloud, because we will never have made9

a determination, and that will still be out10

there.11

So I don't believe that it's12

advisory opinion.  We have a real controversy13

here.  If I had heard from Mr. Taylor14

something to the affect that the withdrawal is15

going to say that it was an error or it's16

going to actually be, you know, resolved17

that's fine, but we didn't here that.  It's18

just going to be like a withdrawal.19

So then their issue really isn't20

resolved as definitively as if we were to rule21

on the merits here, so I think it would be22

wrong to kind of orchestrate a situation where23

it becomes moot so then we don't deal with it.24

This has been on the record for several25
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months, and DCRA had every opportunity to1

issue that withdrawal prior to this hearing2

and hasn't.3

VICE CHAIRPERSON ETHERLY:: And I4

understand the Chair's perspective.  I'll just5

say kind of in closing on this issue, this6

board doesn't have the authority to compel7

DCRA to phrase it's Notice of Withdrawal in8

any particular way.  DCRA has the ability to9

simply submit that, and this board has to deal10

with it.  That would be number one.11

Number two, again, as perhaps12

distasteful or as uncomfortable as it may be13

this board also has very few choices in how14

cases end.  I understand the -- Mr. Brown's15

argument that cases have a beginning and have16

an end, and clearly I would be desirous of17

giving this case, as I would every case, an18

appropriate ending that is clear and without19

question and unchallenged.20

But that is often times not the21

case, as my colleagues often know, whether we22

see motions for reconsideration or what have23

you.  24

My point is that I think there are25
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things we have control over, and there are1

things we just don't have control over, and we2

can't compel DCRA to say a certain thing in3

terms of it's Notice of Withdrawal of Notice4

of Revocation, nor can we necessarily5

constrain how that comes to us and when it6

comes to us, because there's nothing in the7

rules -- it's a very gray area that we've been8

massaging today and disappointingly so.9

But there's nothing in these rules10

or regulations that I find which give us the11

power to say, DCRA, you can't file your Notice12

of Withdrawal of the Notice of Revocation, and13

we're going to go forward, and we're going to14

-- we're just simply going to go forward15

because you didn't get it to us in time.16

I mean there's just, it's a gray17

area, so I'm trying my best to work through18

it, but I just don't see it.19

CHAIRPERSON MILLER: No, well let20

me say, they've had every opportunity to do21

this, and what I'm saying is what bothers me22

is yes, we can't say how that's going to be23

worded, so they may just do a withdrawal and24

they're going to say, you know it's not an25



66

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

admission; we just withdraw it and it's over.1

But what the Appellant has asked2

us to do is make a decision on the merits that3

it was an error, and by our postponing and4

creating this window of opportunity in the5

middle of the hearing for DCRA to go get a6

withdraw and then bring it back to us, which7

moots the case and then deprive the Appellant8

of their hearing on their merits, to me it9

seems improper, almost like a manipulation of10

our -- of the hearing process here, and I'm11

not comfortable with that.12

MEMBER LOUD: Colleagues, I have13

not heard a reason why we should go forward,14

to be honest with you.  I heard Mr. Brown say15

that he would prefer to have an order that16

grants the appeal, paraphrase, but he would17

acquiesce in an order that disposed of the18

case based on the praecipe filed May 1, `0719

acknowledging the Withdrawal of Revocation and20

affirming the 2003 Certificate of Occupancy.21

I heard Mr. Taylor say essentially22

that that would be the very language of the23

Withdrawal of Revocation, and yes, it is very24

distasteful that gamesmanship is played in a25
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context where parties are kind of relying on1

each other's professionalism to bring the2

substance of the case out.  But if the bad3

faith is that egregious, there are remedies4

that are not before the BZA for that kind of5

bad faith on parties, and it could be that the6

civil suit is an attempt at such a remedy, but7

that level of egregiousness that I'm hearing8

from my colleagues that has apparently taken9

place in this case is not something that this10

body should try to provide a remedy for.11

I just think that to me the12

parties sound like there really isn't much of13

a dispute left.14

MR. BROWN: Can I -- and I don't15

want to bore you to tears, but if you go to16

the regs Section 3100.2 which authorizes these17

appeals it says, the Board pursuant to the18

Zoning Act should also hear and decide appeals19

where it is alleged by the Appellant that20

there is an error in any order, requirement,21

decision, determination or refusal made by any22

administrative officer or body, including the23

Mayor, in the enforcement of the zoning24

regulations.25
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Well, and I think Mrs. Miller and1

perhaps Mr. Etherly hit upon that it's not2

just that the Notice of Revocation was issued3

that's in contest, but that it was issued in4

error.  And there's nothing in the withdrawal,5

either as it's shown here in the praecipe or6

what's being proffered to decide that issue,7

whether it was issued in error or not.8

It's -- they're trying to have9

their cake and eat it too.  We're withdrawing10

it without a determination of what the Board's11

authorized to do, determine whether there was,12

in fact an error.  13

And that's critical to the risk of14

repetition here, as well as a kind of a check15

on the administrative agency and how they16

approach things - this coming six months after17

the appeal and saying never mind is not a very18

good practice and certainly not in keeping19

with the way the Zoning Act and the20

regulations were meant to be enforced or21

applied.22

So I really think there is still a23

controversy here.  And I'm not saying -- we24

don't need to have -- hold a hearing; I think25
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the motion for summary judgement is very1

clear, there are only less than a handful of2

issues.  3

There's one factual issue and one4

legal issue, and the factual issue is the5

Board of Zoning Adjustment approved in an6

order in 1962 the use of this property as a7

five unit apartment building.  And that fact8

is -- I don't think anybody's denied that.9

And then the legal question is10

that Mr. Bello has testified to in written11

form is here to testify orally, is that that12

approval is not a non-conforming use.  That is13

a conforming use not subject to the14

discontinuance provisions, the three year15

discontinuance provisions, cited by the zoning16

administrator.  And that's it.17

CHAIRPERSON MILLER: Okay, yes, Mr.18

Brown brings up an interesting point.  I mean,19

we -- there's another question, you know,20

there's one question whether we decide this21

before we see this withdrawal, you know, or22

whether we can hear -- we should hear the23

motion at least argued for summary judgement.24

We could hear the motion for25
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summary judgement argued whether or not -- I1

mean, I'm not personally in favor of taking2

this thirty minute break, but if my colleagues3

are we could do that, but we could still hear4

the motion that's been filed and then take the5

break.6

I'm not sure why -- unless we7

think -- I think that, the reason I say that,8

I normally wouldn't say that if it was like a9

very complicated case, and we're going to take10

hours to do it, but I'm not sure, I think in11

this case it's a -- it's very straight12

forward.13

VICE CHAIRPERSON ETHERLY:: Again,14

I would disagree with this.  As frustrating as15

it absolutely is, and often times when we get16

into the arena where we're dealing with the17

adjudication of the respective rights of18

different parties, there are times when the19

process can be frustrating, I use the word20

distasteful at times, and again, I'm not21

trying to ascribe particular motives or color22

of the conduct of any of the council that's23

been represented here today, nor do I think24

it's important for the Board to get there.25
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But as frustrating as it may be,1

these are the gray areas in which we operate2

at times and have to resolve these questions.3

I'm simply focusing on the language and it's4

part and partial of the passage that Mr. Brown5

read, and that is again, that if there is an6

order or requirement or decision or7

determination or refusal that aggrieves a8

party, that's what is at issue here.9

My concern simply is, we have10

testimony, regardless of where it comes from,11

regardless of what has motivated it, we have12

testimony that clearly states that that order,13

that ruling or that action will be undone and14

therefore disappears.15

Moving forward, nevertheless, to16

deal with a controversy that is no longer live17

and active on the grounds that DCRA may come18

back is a little bit of a judicial deceit --19

and just house of cards there, because as much20

as we would like to say, absolutely, I don't21

want DCRA to come back and hassle this22

Appellant ever, ever again, it is simply,23

unfortunately, a fact of life that it could24

conceivably happen.25
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And regardless of how it could1

happen, we are here today with testimony that2

the order, the requirement or the decision or3

the determination that is at issue here is4

going to go away.5

Now, for the sake of -- because6

we're probably past judicial economy and7

administrative efficiency now, having walked8

through this for about an hour and a half, but9

that's okay, because in all honesty I10

recognize the fact that the Appellant has had11

to deal with these issues for a much longer12

period of time than we have had to talk with13

them today.14

So that's not the issue today.  My15

concern is, if we walk through the summary16

judgement motion, we're still going to be17

essentially at the same point and this board18

will have to eventually still answer the19

question of when that Notice of Withdrawal20

comes in, where are you now procedurally?21

CHAIRPERSON MILLER: Okay, I --22

VICE CHAIRPERSON ETHERLY: But for23

the sake of expediency today, Madam Chair, I24

am comfortable moving forward and dealing with25
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the summary judgement motion and let's just --1

and if my colleagues are inclined to just dive2

into it and let's just deal with the facts,3

you know, let's just do it.4

Because we're at a point where5

we're beating a dead horse.  I wish I could6

say, let's call it a question, but7

unfortunately we don't have a motion in front8

of us to call it a question for, so I can't9

technically do that, but I am at wit's end and10

am desirous of moving forward one way or the11

other, be it a thirty minute recess to get the12

order -- to get the notice in from DCRA, or be13

it let's simply move forward, address the14

summary judgement motion and see where we are15

after the arguments on that.16

CHAIRPERSON MILLER: Okay, I just17

want to say, I mean, I've held this position18

that I think we should move forward that19

again, the Appellant has paid her dues to have20

this hearing, and the issue is not moot at the21

time, so I don't think we should take away22

that right for a hearing and not -- she want's23

adjudicated whether or not an error was made,24

and as of now there isn't a withdrawal.25
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So I think that they ought to have1

their day in court.2

VICE CHAIRPERSON ETHERLY:: I mean3

again, I'm inclined to move forward, I just I4

find nothing in the zoning regs that says,5

whether it's Section 3100 or any of the other6

titles, that there's a paid her dues7

requirement.8

And again, this is not to make9

light of what the Appellant has had to deal10

with, but I'm just trying to be very clear11

with how we deal with what is an unusual, a12

frustrating procedural posture in the cleanest13

possible way, and I think ultimately, the14

tension that we feel here is that there's a15

desire to dispose of this cleanly and16

decisively and definitively so there's some17

assurance on the part of the Appellant that18

she can move forward without threat of further19

molestation from DCRA.20

And again, I'm paraphrasing the21

Appellant's argument, not characterizing22

DCRA's conduct here, but I'm -- at this point,23

let's just move forward, one way or the other,24

Madam Chair.25
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CHAIRPERSON MILLER: Okay, what do1

the other Board Members want to do?2

MEMBER MANN: I think I concur with3

Mr. Etherly's statement that he just made that4

we move forward at the moment.5

MEMBER LOUD: My position hasn't6

changed at all from reviewing the praecipe,7

hearing the comments, however in the interest8

of getting off the dime and having the issue9

resolve, I'll support taking a break for10

thirty minutes and allowing the withdrawal to11

come in, or I'll support hearing summary12

judgement.13

I would say this, if we hear14

summary judgement, then we ought to hear15

summary judgement and not postpone making a16

decision on it, because that would be a17

foolish waste of time just to hear it for the18

sake of hearing it and then still allow Mr.19

Taylor to go out and moot all of this by20

coming in with a withdrawal of revocation.  So21

if we hear it, let's just hear the whole22

thing.23

CHAIRPERSON MILLER: I agree.  I24

think the consensus and, correct me if I'm25
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wrong, now is that we're going to move forward1

on the motion for summary judgement.  Is that2

correct Mr. Etherly or are you wavering again?3

VICE CHAIRPERSON ETHERLY:: No,4

it's - there are times when all of us as Board5

Members struggle with these kind of gray area6

issues and not speaking for my colleagues, but7

I'm sure they share the same struggle at times8

that we try to resolve these in the ways that9

we think are going to be consistent and true,10

if not to the language and text of the zoning11

regulations and Tile 11, at minimum are true12

to the spirit of.13

So that's what I've been14

struggling with here.  There definitely is at15

every turn, a desire to ensure that16

Appellants, parties and others who come before17

this board for some measure of relief have18

their day in court.  There's absolutely a19

desire to protect that right at every turn.20

Here the struggle is, this issue21

of how you deal with something that22

essentially is going to get mooted and may no23

longer exist in front of you even though you24

want to keep it in front of you and put it to25
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bed once and for all so your client doesn't1

have to go through this experience again.2

I wish I could say I can move3

forward in comfort and with a fairly calm4

conscience, but I'm still struggling with5

that, Madam Chair.  Again, I don't know where6

that leaves us necessarily, because there's7

not a technical motion in front of us, and I'm8

not trying to play kind of procedural card9

tricks with kind of where we are.10

I want to move forward, but I want11

to be sure we move forward in the appropriate12

way, and perhaps at the end of the day there's13

not going to be a clear answer to this.14

CHAIRPERSON MILLER: Let me ask you15

just one question, okay?  What harm do you see16

in moving forward that --17

VICE CHAIRPERSON ETHERLY:: This is18

not an injunction case; it is not a balancing19

of the equities case.  Therefore, there's no20

requirement in the zoning reg, it's not a21

question of harm.22

CHAIRPERSON MILLER: Well, you know23

when we --24

VICE CHAIRPERSON ETHERLY: It25
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absolutely is not that.  If I had somewhere in1

the zoning regs. to hang my peg with regard2

to, we as a board are supposed to balance the3

equities when we're confronted with a4

procedural motion that conceivably moots the5

case, then I'd answer that question.6

But I don't think that question is7

appropriately before us --8

CHAIRPERSON MILLER: We often --9

VICE CHAIRPERSON ETHERLY: Because10

there's nowhere in the zoning regulations that11

requires us to answer that.  That is a hard12

question, and I want to go there with you, but13

it's a slippery slope, because then we're14

going to get into everything that we have yet15

to hear about how DCRA has not moved on the16

dime, how there's been subterfuge and all17

manner of other things.  18

And I'm trying to keep the Board19

clear of getting into that muck and that mire.20

Because it's a sticky wicket once we go there.21

CHAIRPERSON MILLER: Okay, what I22

want to say is --23

MR. BROWN: Mr. Etherly, I don't24

think -- and the motion for summary judgement,25



79

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

I don't think we need -- I mean, it's in the1

record and you've read it, I know that for a2

fact, but we don't need to get into the muck3

and the mud on the motion for summary4

judgement.5

Again, as I mentioned, there are6

less than a handful of facts and legal issues7

there that we can put blinders on and reach8

pretty quickly.9

And in fact I've already slipped10

my --11

VICE CHAIRPERSON ETHERLY:: You've12

already thrown them out there --13

MR. BROWN: Yes, so --14

CHAIRPERSON MILLER: Let me just15

say this, Mr. Etherly --16

VICE CHAIRPERSON ETHERLY:: Let's17

do this.  I'm going to abstain from this18

decision on -- from this question to move19

forward.  I don't think it's necessary for you20

to have my agreement --21

CHAIRPERSON MILLER: -- No, no I22

just want to make a point. 23

VICE CHAIRPERSON ETHERLY:: To move24

forward because there's no motion.25
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CHAIRPERSON MILLER: -- I just want1

to make a point.  I don't know if it's in the2

regs.  I just want to tell you we do this all3

the time when we get requests for postponement4

we weigh, you know, what's the harm if we5

postpone, what's the harm if we don't6

postpone, who's going to be disadvantaged,7

that kind of thing.  It's a normal kind of --8

VICE CHAIRPERSON ETHERLY: This is9

a different animal.  This is not a request for10

-- the postponements that we deal with, you11

are absolutely correct, Madam Chair, they are12

very frequent occurrences.  However, very13

rarely do we get a request for postponement14

where it is clearly about eliminating the very15

controversy that's in front of us.16

That is a very different animal17

from, "I've retained new council and I need18

time to prepare."  That's a very different19

animal from, the appellee was in a car20

accident and is unable to attend.  This is21

something that moots the very order,22

requirement, decision, determination or action23

by the ZA that is the subject of this appeal.24

That's my only concern - moving25
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forward on what could be a moot appeal.1

That's my only concern, and I agree with you2

wholeheartedly.  We've decided that at this3

point it is not moot, because we don't have4

the Notice of the Withdrawal of Revocation5

Notice in hand, hence my earlier suggestion6

that we do the thirty minute pause until it7

happens.8

I didn't view that as a, if you9

will, a you know, an orchestration of getting10

to a point of mootness, but it just raised a11

very clear concern for me in terms of our12

ability to move forward.  13

But with that being said, I think,14

let's just -- we're not going to get consensus15

on this matter.  Again, there's not a firm16

motion in front of us.  All we have in front17

of us right now is the DCRA representation and18

the summary judgement motion that's already19

been entered into the record by the Appellant.20

So it would definitely be my sense21

that barring any other motions practice at22

this point, it's the Chair's decision to move23

forward, and I will continue to participate in24

a manner consistent with what the Chair25
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decides to do in terms of moving forward.1

If we move forward and hear the2

summary judgement motion, I'll participate in3

that and we'll do it.  I will just for the4

record, express my concerns in terms of moving5

in that manner.6

But with that being said, I say,7

let's go forward.8

CHAIRPERSON MILLER: Okay, then I9

think the decision is to move forward, unless10

I hear that there's a majority of the Board11

that's objecting to moving forward.12

Okay --13

MR. TAYLOR: Madam Chair, would you14

please refresh me on the remedy that is15

requested in the motion for summary judgement?16

CHAIRPERSON MILLER: What I'm going17

to do is turn that over to Mr. Brown.  It's18

his motion for summary judgement, correct?19

MR. TAYLOR: Well, yes, depending20

on the remedy he requested I might concur with21

it.22

CHAIRPERSON MILLER: Okay.23

MR. BROWN: Well, I mean the remedy24

being sought is that based on the undisputed25
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evidence that we've presented - material1

evidence, that the Appellant is entitled to a2

decision as a matter of law, and that decision3

in this case would be to grant the appeal,4

finding that the zoning administrator revoked5

the Certificate of Occupancy in error.6

Now, to try to -- and I want to7

keep it narrow, we -- the motion for summary8

judgement was in two phases.  One having to do9

with the issue of whether in fact the10

apartment use was a conforming or non-11

conforming use, and then there was the second12

phase, which had to do with the estoppel in13

laches argument.14

I think if we attack and address15

the first element it won't be necessary and16

the Board generally leaves estoppel in laches17

to a secondary phase, but if you look at the18

question, and the question here is, the19

Certificate of Occupancy was revoked by the20

zoning administrator, Mr. Crews, alleging that21

the five unit apartment use had been22

discontinued for more than three years in23

violation of the discontinuance provisions of24

Section 2000.51, which applies only to a non-25
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conforming use.1

Critical fact number one, and2

probably the only critical fact is the BZA3

order, which --4

CHAIRPERSON MILLER: Isn't it also5

critical when this use was in effect?  I mean,6

whether it was before 1958 or not?7

MR. BROWN: No.8

CHAIRPERSON MILLER: No?  Okay, go9

ahead.10

MR. BROWN: Because again, we have11

a very special animal.  We have a BZA12

approval, and you shouldn't be confused.  Back13

in 1962, they used the term appeal.  In the14

context then, appeal was the same as a special15

exception or variance today, so in 1962 the16

Board of Zoning Adjustment very much like you17

would come in today asking for either a18

special exception to change a use or a19

variance for a use.20

They issued an approval saying21

that a five unit, in fact this five unit22

apartment building, was permitted.23

Significantly, that order did not impose any24

conditions, other than limited to five units -25
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no conditions and it did not put any time1

frame on that.2

Often times the BZA, and I've got3

a case coming back where the order's expiring.4

This was of unlimited duration.  The5

established practice and case law that I've6

cited, and Mr. Bello is here to testify is7

that when approved by the Board of Zoning8

Adjustment, that five unit apartment is not a9

non-conforming use that's being allowed, it10

becomes a conforming use.11

A conforming use is just that.  It12

conforms to the regulations and continues13

without being subjected to any of the non-14

conforming rules, including discontinuance.15

So very simply there is the BZA order, which16

establishes the approved use.  That is not a17

non-conforming use and not subject to the18

discontinuance provisions of three years.19

Now, if you go further, and you've20

seen in the briefs it's not necessary, but the21

Board can rest assured that factually, the22

zoning administrator is incorrect about the23

discontinuance.  Because this is operated as24

a five unit apartment building continuously.25
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Now, when he went out there to the1

site to remove the second stop work order, low2

and behold he found out that the building3

wasn't occupied.  Well, that's because the4

interior had been demolished and there was no5

roof in the building because the construction6

was going on.7

But you really don't need to reach8

that, but I just put that out there so you'd9

have some back drop.  10

So you have the approved use,11

which is conforming. the discontinuance is not12

applicable to a conforming use.  It can't be13

almost by definition -- by the definition of14

the Section as well as just common sense.  And15

on that basis, the zoning administrator had no16

ability, was incorrect in revoking the C of O17

for a use that was authorized to continue18

without limitation or expiration period.19

And that's putting it as simply as20

possible, and we've laid that out in greater21

detail.  Mr. Bello is here, and he can provide22

a more in depth analysis based on his23

experience of the regulations, and perhaps24

allowing him to be sworn to answer your25
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questions.1

CHAIRPERSON MILLER: Well no, I2

just want to follow up that point about3

doesn't it matter whether it was a use prior4

to the enactment in the zoning regulations in5

1958 because it seems to me that, and you6

cited in your pleading, but in the definition7

of non-conforming use, if it's in existence at8

the time of the title, and then when the regs9

became affective in certain instances that10

this covers, it made those uses no longer11

matter of right.12

And it seems to me according to13

the facts that you presented in your pleading14

that this doesn't fall into that category15

because it was a use that was authorized in16

1962, four years after the enactment of the17

zoning regulations.18

MR. BROWN: So it doesn't, I mean,19

and --20

CHAIRPERSON MILLER: It's just21

another reason why it doesn't fall --22

MR. BROWN: It doesn't fit the23

definition of a non-conforming use --24

CHAIRPERSON MILLER: Yes.25
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MR. BROWN: And we laid out1

because, and again, the non-conforming2

definition was established to recognize that3

1958, May 1958 was a significant change in the4

zoning structure of the city, and it was to5

protect those uses that exist.  6

That's not the case here.  And in7

fact, the 1962 BZA proceeding was not based on8

anything other than a request to use the9

property as a five unit apartment building.10

That's what's approved, and that would, in11

essence, establish a conforming -- that as a12

conforming use, outside the definition of non-13

conformance.14

CHAIRPERSON MILLER: Do you have15

any questions?  Anyone?  Anyone have any16

questions?17

MR. BROWN: And if you look at the18

case law, and unfortunately, DC Court of19

Appeals hasn't gotten around to deciding a20

case on this, but if you look at the case law21

that is out there and the scholarly zoning22

journals, they're unanimous in the acceptance23

that this kind of approval by a zoning board24

like this establishes a conforming use that25
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runs with the property -- becomes a property1

right that runs with the property without2

limitation.3

Now, the Board could have limited,4

they could have said, you know the apartment5

use is for ten years.  They didn't and so that6

none of those conditions are applicable.7

CHAIRPERSON MILLER: Did you cite8

those cases in here - in your pleading?9

MR. BROWN: Both in the first10

summary judgement order and the more recent11

statement of - the pre-hearing statement of12

the Appellant.  There's in particular the best13

case is a New Jersey case, as well as - 14

Where is it here?  I'm sorry. 15

You'll see on page twelve and16

thirteen of my pre-hearing statement, both the17

case law being discussed as well as the18

discussion continuing on quoting the19

definition of non-conforming use.  And you20

properly drew the distinction that this was21

not something in existence prior to the22

enactment of the regulations.23

You also go down further to the24

last two sentences, and it recognizes the25
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whole concept we're talking about that even a1

"non-conforming use" that otherwise met this2

definition, but that was approvable by a3

special exception process would in itself4

would not be a non-conforming use.5

So there was clearly when they6

were drafting these regulations they saw a7

distinction between a non-conforming use and8

a use that had been subject to -- or could be9

subject to scrutiny by this board.  In carving10

out what would otherwise be a non-conforming11

use as a conforming use.12

So, in essence, that has been both13

legally and as a practical matter, the14

approach that's been established here in D.C.15

And Mr. Bello can testify to the practice --16

MR. BROWN: Am I entertaining you17

Mr. Taylor?18

MR. TAYLOR: Yes, this is a motion19

for summary judgement.  There is no testimony.20

MR. BROWN: Mr. Bello has an21

affidavit in both the motion and the pre-22

hearing statement.  And perhaps he could add23

some wisdom to the Board.  I'm not offering24

him -- quite frankly, our document stands on25
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its own, but I think it would be -- if the1

Board would be inclined -- but certainly the2

established practice, as Mr. Bello has said in3

his affidavit, has always been that BZA4

approval is not a non-conforming use.5

CHAIRPERSON MILLER: I just want to6

clarify, you don't have a written motion for7

summary judgement per se do you?8

MR. BROWN: Oh, yes.9

CHAIRPERSON MILLER: Where is it?10

Because I --11

MR. BROWN: It's attached to the12

original appeal that was filed in December 1.13

It's an exhibit --14

CHAIRPERSON MILLER: I don't think15

I --16

MR. BROWN: If you look at --17

CHAIRPERSON MILLER: No, I have18

looked, and my other Board Members have it,19

and I didn't have it.20

MR. BROWN: I'm sorry, would you21

like to --22

CHAIRPERSON MILLER: But I don't23

think I have one here, though I --24

MR. BROWN: Could I offer you mine?25
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CHAIRPERSON MILLER: Do we need1

another one?2

MR. TAYLOR: Yes, Madam Chair - 3

CHAIRPERSON MILLER: Yes, okay.4

You -- oh, okay.5

MR. BROWN: Would you like mine?6

CHAIRPERSON MILLER: You probably7

need it.  That's okay.  No, I mean, I've read8

the pre-hearing statement as well as all the9

other pleadings other than this.  For some10

reason it's got -- it wasn't attached to mine.11

MR. BROWN: It was part --12

CHAIRPERSON MILLER: I think I13

understand the issue anyway, but I'll take --14

I'll glance at this as well.  I don't have any15

other questions, though, do you?16

At this point I don't think the17

Board needs to hear from Mr. Bello.  I think18

the issue was very fully addressed in your19

pleading. 20

Mr. Taylor do you want to respond?21

MR. TAYLOR: Yes, Madam Chair.  The22

District of Columbia concedes as it must under23

the facts of its own investigation of the24

matter that the discontinuance as defined in25
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11 DCMR 2005.1 is not present in this case.1

The District believes that should2

be sufficient to decide this issue before you3

without going in to the point of law as to the4

affect of a special variance or a -- special5

exception or a variance as whether that turns6

a non-conforming use into a conforming use, or7

some other world issue.8

The District believes that is an9

issue that would best be decided on a future10

day, and is essentially advisory because it is11

not necessary to decide the motion before you.12

The government, I will repeat, does agree that13

the requirements for a discontinuance as14

defined in the regulation have not been met,15

and to the extent that that settles the issue,16

the District would support your granting17

summary judgement in this instance.18

CHAIRPERSON MILLER: Do you have19

argument as to why this should be considered20

a non-conforming use?21

MR. TAYLOR: In front of me, I do22

not have a formal prepared argument.  23

CHAIRPERSON MILLER: So you're24

asking the Board not to rule on that question.25
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MR. TAYLOR: That is correct.1

CHAIRPERSON MILLER: You're taking2

-- you're not taking a position necessarily3

one way or the other --4

MR. TAYLOR: I have researched the5

question very thoroughly6

CHAIRPERSON MILLER: You have.7

MR. TAYLOR: In preparation for8

this matter, however, given the fact that we9

are withdrawing the Notice of Revocation, I10

did not contemplate that we would be going11

into an argument of that particular issue of12

law today, and therefore, I would prefer to13

save my arguments for a time when I will be14

more cogent and prepared should it ever become15

necessary in the future.16

CHAIRPERSON MILLER: Okay, I have17

to say, though that the Board has decided to18

hear the motion for summary judgement and to19

hear the arguments on it today.20

MR. TAYLOR: I recognize that.  I21

have -- I am definitely taking note of lessons22

that have been learned in the past now two23

hours.24

CHAIRPERSON MILLER: Okay.25
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MR. BROWN: Madam Chair, and I1

think Mr. Taylor's been at least partially2

helpful in highlighting the need to reach a3

decision on the merits in this case, because4

the withdrawal just isn't a withdrawal.  He's5

admitted the withdrawal is because they were6

in error, and well he's admitted that the7

Certificate of Occupancy was revoked based on8

the discontinuance of non-conforming use.9

Mr. Taylor has now admitted that10

the zoning administrator was incorrect in11

applying factually the discontinuance.  In12

fact, there wasn't the requisite13

discontinuance.  So that he has in fact14

admitted an error, and I think the record15

should reflect that.16

Now I think we need to -- and Ms.17

Miller I'm afraid I've confused you.18

CHAIRPERSON MILLER: I'm just --19

MR. BROWN: Troubled.20

CHAIRPERSON MILLER: Looking -- no21

I'm looking at Mr. Crews' statement and --22

that was attached to the record, and then I'm23

trying to reconcile that with what Mr. Taylor24

is saying.25
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MR. BROWN: Well, it's back to what1

I said before - never mind.2

CHAIRPERSON MILLER: And you're3

just characterizing what Mr. Taylor is saying,4

and you know, but so --5

MR. BROWN: And going back, Ms.6

Miller, and your confusion is understandable,7

we've gone through all this, and now Mr.8

Taylor, speaking I guess on behalf of Mr.9

Crews and certainly the agencies, says we were10

wrong.  We were in error that applying the11

rules that the zoning administrator applied,12

we were still in error.13

And that's deeply troubling, but14

it certainly -- there's more here than just a15

withdrawal of the revocation.  The zoning16

administrator and the DCRA has admitted an17

error.  They need to go further than that18

because they cited a specific, you know, that19

the discontinuance was applicable to this non-20

conforming use.21

I think it's important that the22

Board decide that this was a conforming use,23

not subject to the discontinuance provisions.24

Notwithstanding the fact that the zoning25
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administrator and DCRA has already admitted1

their own error.2

CHAIRPERSON MILLER: Okay just, Mr.3

Taylor, basically your saying that there4

wasn't a discontinuance; you erred -- that the5

ZA erred in determining that there was a6

discontinuance, in which case if the error --7

MR. TAYLOR: Madam Chair, you spoke8

earlier of authority, and at this time I do9

not have the authority to specifically use the10

word error in my commentary, and I have been11

very careful not to use that word.12

What I am representing is that it13

is the current position of the District of14

Columbia that there was no discontinuance as15

defined in the regulation as a result of a16

very extensive and exhaustive DCRA17

investigation.18

CHAIRPERSON MILLER: Okay, yes.  I19

was looking at the memo from Bill Crews to Mr.20

Giordano that's attached to the Appellant's21

pre-hearing statement, which basically22

reflects what you're saying and which he says.23

I also have no evidence of any24

discontinuation of the non-conforming use for25
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the required time period, so I understand --1

MR. BROWN: But, Madam Chair, the2

importance of that, that memo was written six,3

seven, eight months before Mr. Crews issued4

the Notice of Revocation, and I'll double5

check my dates, but significantly before.6

That's even more troubling, because he said he7

didn't have the evidence, he did it saying he8

had the evidence on information and belief,9

and now he's coming back in here and changing10

his story again, all the while the Board and11

my client are kind of held hostage to this.12

Which highlights, that this is not13

a simple withdrawal.  This is a -- it's a more14

substantiative recognition -- admission of15

error, and I think that's an important16

distinction. 17

CHAIRPERSON MILLER: Okay, I'm just18

trying to narrow  the issue at this point,19

okay?20

MR. BROWN: Well --21

CHAIRPERSON MILLER: And I'm going22

to let you speak in a second, but it looks to23

me that whether -- that the issue outstanding24

is whether or not there was a non-conforming25
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use that's remaining.  You're in the position1

of DCRA is there wasn't any discontinuation.2

MR. TAYLOR: I still would propose3

that it's not necessary to decide that issue4

unless you just want to go ahead and make5

advisory opinion on that issue.  Judicial6

economy would be in favor of saying that you7

have the legal issues in front of you that8

would dispose of the matter.9

CHAIRPERSON MILLER: Well I, you10

know, I guess that's up to us.  I mean we have11

an appeal asking us to decide an error, and so12

we can decide all parts of that error.  I13

would assume we have that -- it's in our14

jurisdiction to do that certainly.15

We don't -- I understand that we16

maybe don't have to because if one part17

doesn't work --18

MR. TAYLOR: I do disagree that19

it's in your jurisdiction to do that, Madam.20

CHAIRPERSON MILLER: Okay.  Mr.21

Etherly, did you want to say something?22

VICE CHAIRPERSON ETHERLY:: Yes,23

Madam Chair.  I think we have satisfactorily24

run through the motion for summary judgement.25
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I understand the position that Mr. Taylor is1

in, and I understand precisely the nature of2

his argument.  He is unfortunately now between3

a rock and a hard place in that motion for4

summary judgement seeks precisely the answer5

to the question that you are deftly trying to6

avoid, and I'm not going to put it to you7

again, because I, again, understand where you8

are.  9

But with that, Madam Chair, I10

think we've adequately walked through the11

summary judgement motion here.  As I have12

heard it, I have clearly heard DCRA's attorney13

note that there is no genuine issue as to any14

material fact here.  The struggle for DCRA,15

and it's one that Mr. Taylor is, again,16

unfortunately between a rock and a hard place17

on is the matter of law question.18

And that is the issue that is at19

play here, and it is the argument of the20

Appellant that once you have a Board of Zoning21

Adjustment order, and in this case you have a22

1962 order, that allows this use, it becomes23

a conforming use.24

It is a principle that, according25
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to the summary judgement order and according1

to the affidavit provided in the record by Mr.2

Bello, it is a principle that is fairly widely3

held that once such a use -- once a use has4

been granted in that fashion, it is deemed to5

be a conforming use.  Therefore, because it is6

deemed to be a conforming use, it is not7

subject to the discontinuance provisions of8

the 2005.1, if I have my cite correct.9

That is the challenge that Mr.10

Taylor would -- I'm sorry 2000 --11

MR. TAYLOR: You are correct, sir.12

VICE CHAIRPERSON ETHERLY: 2005.1.13

Because it is a conforming use by virtue of14

the 1962 Board of Zoning Adjustment case, it15

is therefore not subject to the discontinuance16

provisions.  That's the matter of law portion17

of the summary judgement question here.18

Since the question is in front of19

us, it is now a fairly straight forward20

analysis that, again I think I'm very clearly21

hearing that Mr. Taylor is just simply not in22

the position at this point to argue one way or23

the other.  So I'm not going to try to kind24

of, you know, walk through the academics with25
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you.  I think perhaps where the Chair was1

beginning to push is, how can you not get --2

how can you get through the discontinuance3

provision and not find that as a conforming4

use.5

So, perhaps maybe the best I can6

do at this point is simply ask one more time,7

does DCRA have a position on whether or not8

the 1962 BZA order in fact makes the five unit9

apartment building use a conforming use that10

runs with the land and therefore is not11

subject to the discontinuance provision.12

I think what's going to -- where13

I'm struggling, Mr. Taylor, is I don't see how14

you can not reach that conclusion and still15

get the benefit of 2005.1.  Because 2005.116

only applies to non-conforming uses, so by17

virtue of the summary judgement motion, we18

have to answer the question now, is this a19

non-conforming use, and the argument under the20

summary judgement motion is, as a matter of21

law by virtue of the 1962 decision it is de22

facto now a conforming use that runs with the23

land.24

MR. TAYLOR: The zoning25
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administrator did not need to come to1

resolution on that point of law in order to2

make the decision on discontinuance, which was3

the primary reason, I believe, behind this. 4

There was legal research involved,5

but it was not necessary to come to that6

conclusion.  The research done on7

discontinuance was dispositive in its own8

right.  The -- answering the question of law9

of does a special exception or variance10

transform a non-conforming use into a11

conforming use.12

It does not -- it could, let me13

rephrase that, it could answer the question,14

I agree, that is before you.  But it is not15

necessary to answer that question because of16

my statement regarding discontinuance.  17

But I -- so I do not have a18

position to put forward on that particular19

issue, and I would posit that your concluding20

that issue today would be establishing a rule21

for the District that, again, might be better22

decided at some other point.23

VICE CHAIRPERSON ETHERLY:: But24

would it be -- let's take it out of the25
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context, because again, the summary judgement1

motion, in essence, you know, essentially2

outside of the factual issues makes it just a3

determination of law.  Is it your sense that4

the argument that the 1962 case, and actually5

let's take it out of the 1962 case.  As noted6

by the Appellant in their briefing Section7

2003.1, if approved by the Board of Zoning8

Adjustment as authorized in Section 3103 and9

3104 for variances and special exceptions, a10

non-conforming use may be changed to a use11

that is permitted as a matter of right in the12

most restrictive district in which the13

existing non-conforming use is permitted as a14

matter of right, subject to the conditions set15

forth in this Section.16

Essentially, the argument as a17

matter of law, let's forget about the five18

unit apartment building, but as a matter of19

law the argument by the Appellant is, general20

jurisprudence - you go to all your hornbooks,21

all your general treatises on zoning law, we22

have a few cases from New Jersey that have23

been adjudicated in, you know, the high air of24

the Supreme Court, but even beyond that, the25
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testimony through affidavit through Mr. Bello,1

who has some experience in this area, that it2

is a very standard interpretation that once3

you have the benefit of a special exception or4

a variance, a non-conforming use, therefore,5

becomes a conforming use.6

And by its terms, the7

discontinuation provision of 2005.1 don't8

apply to conforming uses; only non-conforming9

uses.  So, as a matter of law, is DCRA taking10

a position in respect to that argument, or are11

you choosing to produce a pass.12

MR. TAYLOR: Mr. Etherly, let me13

explain my position more clearly on that.  14

I agree that there is a threshold15

question there regarding whether the BZA16

action in form of special exception variance,17

some other approval as a term of art makes18

something conforming.19

It is not -- the reason I say it20

is not necessary for deciding this case.  If21

you find that it does make that a conforming22

use, then I concur.  That decides this issue,23

we go home.24

If you were to decide that issue25
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the other way that would leading, then, to the1

application of 2005.1, there is no good2

discontinuance, therefore we go home.3

The -- we go home one way or4

another.5

VICE CHAIRPERSON ETHERLY: I6

understand.7

MR. TAYLOR:  I would like to say8

very respectfully that when you say that all9

the hornbooks make this statement --10

VICE CHAIRPERSON ETHERLY: And11

granted, it's secondary authority.  It's not12

mine.13

MR. TAYLOR: When you say that all14

the other number of New Jersey cases, you have15

before you a quote from one hornbook quoting16

one New Jersey Case.  I think that may be a17

bit over reaching.18

VICE CHAIRPERSON ETHERLY: But19

would you say that Section 2003.1 puts you to20

bed?  I mean, it says by its terms that as21

authorized in Sections 3103 and 3104, for22

variances and special exceptions if approved23

by the Board of Zoning, I'm paraphrasing, but24

if approved by the Board of Zoning Adjustment25
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a non-conforming use may be changed to a use1

that is permitted as a matter of right.  Isn't2

that what we have here - an approval by the3

Board of Zoning Adjustment?4

MR. TAYLOR: I would respectfully5

throw out that there is a third possibility6

which might well be found in a dict of Court7

of Appeals cases and maybe even in prior cases8

of this board, that there is kind of a legal9

limbo that it puts it in.10

One of the prime tenants of any11

zoning law is that the law wants to see a12

situation evolve to where non-conformance13

becomes something -- I would, actually lets --14

conformance is a very charged term of art.15

Zoning -- a tenant of zoning law is that when16

you have a situation that is not in compliance17

with the regulations for a particular zone, a18

primary goal is to let that situation evolve19

in a manner in which it becomes in compliance20

with the regulations for a particular zone.21

CHAIRPERSON MILLER: Mr. Taylor, I22

--23

MR. TAYLOR: What you have --24

CHAIRPERSON MILLER: Mr. Taylor.25
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MR. TAYLOR: Yes.1

CHAIRPERSON MILLER: That's2

different from non-conforming use, though,3

that's defined specifically.  Wouldn't you4

agree?  Something that's not in compliance5

with the zoning regs is different from6

something that falls withing the definition of7

non-conforming use as set forth in 199.1?8

MR. TAYLOR: In a very technical9

standpoint, I do concur with that statement.10

I think our problem in practice is that the11

term non-conforming gets used very loosely.12

As a very technical term, I believe that a13

non-conforming use is one that did exist May14

12, 1958 and existed lawfully, and that use is15

a non-conforming use, which essentially means16

a use that is not currently in compliance but17

has equitable blessing of the City to18

continue.19

CHAIRPERSON MILLER: Let me ask you20

this.  I'm sorry, Mr. Etherly to jump in, but21

Do you have any evidence that this five unit22

apartment building was in use lawfully prior23

to 1958?24

MR. TAYLOR: I do not have --25
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CHAIRPERSON MILLER: You just read1

that definition.2

MR. TAYLOR: I do -- my only3

evidence in that regard would be what is in4

the record already - this case and a case5

leading to order 6885.  I have no contrary6

evidence.7

CHAIRPERSON MILLER: Thank you.8

I'm finished.9

VICE CHAIRPERSON ETHERLY: Madam10

Chair, I'm done, and I'm prepared to move on11

the motion -- move on a motion.  I think we're12

at that stage.13

CHAIRPERSON MILLER: Okay.  Any14

other?  Okay.15

At this point, then I would move16

to grant the Appellant's motion for summary17

judgement.  Do I have a second?18

VICE CHAIRPERSON ETHERLY: Second,19

Madam Chair.20

CHAIRPERSON MILLER: And I'm going21

to be pretty succinct here, but basically the22

appeal is that DCRA and the zoning23

administrator erred in issuing a Notice of24

Revocation of Certificate of Occupancy based25



110

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

on the grounds that there was a non-conforming1

use that was discontinued for a period of2

three or more years.3

And as a result, under 11 DCMR4

Section 2005.1, the current use of the five5

unit apartment building is not allowed by the6

zoning regulations.7

Basically, I'm moving to grant8

this because I don't believe there was a non-9

conforming use in this case.  This -- there's10

no dispute as to the facts in this case, and11

the facts show that this five unit apartment12

building was not in existence prior to 1958,13

and the definition of a non-conforming use14

specifically states that it needs to be in15

existence at the time that the title or an16

amendment became effective.17

And in this case, that wasn't the18

case.  It was authorized by the BZA in 1962 to19

operate as an apartment building, and we also20

discussed, and I would state that I am also of21

the conclusion that the grant of that appeal22

by the BZA made it a conforming use.23

So for two reasons it does not24

fall within the definition of non-conforming25
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use, and the second prong of this is that1

there was no discontinuance -- well, there2

couldn't have been a discontinuance of a non-3

conforming use if there was no non-conforming4

use, number one, so I don't find a5

discontinuance of a non-conforming use for6

that reason.7

Also, DCRA doesn't contest that8

there was a discontinuance of the use of the9

structure as an apartment building. 10

So therefore, I find error.11

VICE CHAIRPERSON ETHERLY: Thank12

you, Madam Chair for your motion.  I think the13

grounds for seconding the motion and for14

making the motion itself were fairly clear and15

very straightforward at the end of the day.16

I won't rehash, you know obviously17

some of the earlier questions about how we go18

there, but now that we are here, again, I19

think the motion is very straightforward and20

quite elementary.  And I don't use that in a21

pejorative way with respect to the District of22

-- with respect to DCRA.  23

I understand, again, the rock and24

the hard place that DCRA was in with respect25
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to dealing with the motion and dealing with1

that central question, but again, as you've2

indicated, if you were to look at the facts,3

none of which are in dispute, but4

notwithstanding that, even if you were to look5

at them in the light most favorable to DCRA,6

but still looking at the law, it is fairly7

clear through both practice and precedent and8

by the terms of one particular provision of9

the zoning regs. 2003.1 that 2005.1 will not10

apply in this case because we are dealing with11

a conforming use that was made such by the12

1962 zoning -- by the 1962 BZA action.  And as13

a result the discontinuance of provisions of14

2005.1 would not apply.15

So I think this summary judgement16

motion is appropriate and has been satisfied17

with respect to looking at the material facts18

and finding that there's not a genuine issue,19

and that's even doing so when looking at them20

in a light most favorable to DCRA in that with21

respect to the law on this matter, it appears22

to be fairly well-settled with regard to the23

impact of a zoning -- a BZA decision on a24

particular property, with respect to its now25
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being deemed a conforming use that runs with1

the land and not subject to change in2

ownership or other matters.3

And so for those reasons, Madam4

Chair, I am in support of the motion.5

CHAIRPERSON MILLER: Thank you, Mr.6

Etherly.  I just want to make one other7

statement and then hear from other Board8

Members.9

There were other grounds in their10

motion for summary judgement for us to11

consider, estoppel in laches, and I would --12

we didn't hear from the parties on that, and13

I would suggest that we not reach those14

issues, that we don't need to reach those15

issues.16

We have a platter of zoning17

expertise in interpreting the regulations.18

VICE CHAIRPERSON ETHERLY: No19

objection, Madam Chair.20

CHAIRPERSON MILLER: Okay, any21

other comments?22

MEMBER LOUD: Thank you, Madam23

Chair and colleagues.  I agree with what I'm24

hearing in terms of granting the motion for25
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summary judgement in a couple of respects.  I1

disagree in one respect and just want to put2

that on the record.3

I agree with respect to there4

being no evidence that the property qualified5

as a non-conforming use, I guess prior to May6

12, 1958 or whatever the cut off date was, and7

so that as a matter of law the summary8

judgement should be granted, and the C of O9

should never have been revoked.10

I agree also, that as a matter of11

law, no facts in dispute, there was no finding12

of discontinued use at the property under the13

scenario that it would have been a non-14

conforming property.15

But I do think on the third issue16

of whether a BZA decision automatically17

converts something to a conforming use, I18

would have liked -- I think it's far reaching.19

I would have liked to have heard a little bit20

more briefing from the government. I think21

that, because it is far reaching, I would have22

wanted the government to have an opportunity23

to thoroughly brief us on the issue.24

And so I can't agree if the25
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language of the summary judgement or that1

we're going to issue is going to go that far,2

I can't agree with that prong of it.3

MEMBER MANN: The only thing that I4

was going to add was that I agree that the5

issues that we've addressed in the motion for6

summary judgement I thought were pretty7

straight forward and not difficult.  It was8

certainly not as difficult as getting to the9

point where we decided that we were going to10

even address this.11

CHAIRPERSON MILLER: Are there any12

other comments?13

Mr. Mann, do you -- I just want to14

check, you know, the way I phrased the motion15

whether you concur with the way it's been16

phrased.  I could hear from Mr. Etherly that17

he did on all points that I raised, and I just18

want to make sure that we have, you know, a19

majority on those aspects or not.20

MEMBER MANN: I thought that I did.21

If there's anything in particular that you22

think that I should --23

CHAIRPERSON MILLER: Okay, just to24

clarify?  Well, Mr. Loud raised a concern25
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about the one in concluding that the BZA1

approval made it a conforming use, and --2

MEMBER MANN: Oh, I don't -- I3

don't agree with Mr. Loud on that particular4

aspect.5

CHAIRPERSON MILLER: Okay.6

MEMBER MANN: And I didn't hear7

that we were specifically addressing that from8

your motion,  whether or not that had to be9

singled out as a particular item.10

CHAIRPERSON MILLER: It doesn't.11

MEMBER MANN: Right.12

CHAIRPERSON MILLER: It doesn't,13

but I just want to clarify, because when we14

vote on the motion, I just wanted to make sure15

I knew that all three -- that at least the16

concurring majority agreed with all of it.17

MEMBER MANN: Yes.18

CHAIRPERSON MILLER: Okay, are we19

ready to vote?  Do we have some more comments20

on that?21

VICE CHAIRPERSON ETHERLY: I think22

we are, but I think, and I don't want to speak23

for Mr. Loud, and as we record the vote, I24

would probably hazzard a guess that that vote25
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then would need to be three to one.1

I think, and I understand Mr.2

Loud's concern and his observation about3

desire to have had more briefing on it from4

DCRA, but nevertheless we are where we are. 5

I felt that the argument about the6

impact of the 1962 decision was fairly central7

to the argument as a matter of law under the8

summary judgement motion, so I'm hearing that9

there's agreement among three of us on that10

particular point, and Mr. Loud would then have11

to be recorded as voting in opposition.12

It's a small point but just to be13

sure we accurately reflect Mr. Loud's14

position.15

MEMBER LOUD: Again, if the16

language I guess of our order has the affect17

of concluding that the BZA decisions, the 196218

decision converts the land use into a19

conforming use, my position remains the same20

that I would've -- because it sounds to me21

like that rests on Hornbook Law.  It rests on22

secondary sources, and Mr. Brown himself said23

that DCCA has not had an opportunity to24

address that issue.25
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So I'm not saying it's wrong.  I'm1

not saying it's bad -- bad law or a bad2

position to advance, I'm just saying that we3

didn't here anything from the government on4

that specific issue.  Mr. Taylor said he did5

some legal research on it, but for whatever6

his reasons he wasn't prepared to come forward7

and share the conclusions of that legal8

research with us today, and based on that,9

that's why I'm taking that position.10

CHAIRPERSON MILLER: Okay, Mr.11

Loud, because we haven't voted yet, and so I12

think I want to just elaborate a little bit13

further as to why I'm of that persuasion.  I14

think Mr. Etherly read this earlier.15

We have a section of our own16

regulations, Section 2003.1, that says, if17

approved by the Board of Zoning Adjustment, as18

authorized in 3103 and 3104 for variances and19

special exceptions a non-conforming use may be20

changed to a use that is permitted as a matter21

of right in the most restrictive district in22

which the existing non-conforming use is23

permitted as a matter of right subject to the24

conditions set forth in this section.25
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So, I'm in part relying on that1

and not just to hornbook.2

VICE CHAIRPERSON ETHERLY: In the3

regs --4

MEMBER LOUD: Mr. Taylor, I think,5

is saying something different, correct me if6

I'm wrong.  He -- that's permissive - May.  I7

think Mr. Taylor is saying that whenever you8

have a BZA decision that there's no discretion9

at that point.  It becomes a conforming use.10

VICE CHAIRPERSON ETHERLY: I think11

the, shall we say gray area where perhaps12

there would be some concern on the part of13

DCRA is that clearly we have a 1962 case that14

was in place before our current practices and15

nomenclature of variances and special16

exceptions kind of came into play, hence in17

the 1962 case you see the word appeal as18

opposed to variance or special exception.19

And a little bit of the bridging20

between the regulation at 2003.1 and the21

instance of the 1962 BZA decision is as was22

testified to through the affidavit of Mr.23

Bello through some of the hornbook and24

treatises, this notion of a general zoning25
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principle that that type of action turns a1

non-conforming use into a conforming use.2

So I think that I would say, you3

both are absolutely correct.  I am siding with4

the Chair in terms of highlighting 2003.1 as5

a codification of that generally accepted6

zoning principle and applying it to a case,7

albeit one that was decided in 1962, but I8

think your concern is a valid one, and it is9

one that probably will be right for, you know,10

some further discussion at pay grades higher11

than my lowly level here at the BZA.12

Thank you very much.13

CHAIRPERSON MILLER: I have two14

comments.15

One is, I don't think I agree with16

Mr. Etherly that you would have to vote17

against this, because I think that basically,18

if you think the appeal should be granted, you19

vote in favor of it.20

I would say about the concern that21

DCRA didn't have a chance to maybe address22

that issue as thoroughly as you would like,23

there is always the opportunity for a motion24

for reconsideration when an order's been25
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issued if the Board has made some error in1

law, if that helps you.  2

You can decide how you feel about3

voting on this.4

MEMBER LOUD: Maybe you'll read5

what we're voting on one last time, but if6

what we're voting on -- I'm in favor of7

granting the motion for summary judgement.8

There are no material facts in dispute, and I9

think that as a matter of law, they are10

entitled to summary judgement, but if the11

wording goes beyond D.C.'s concession that12

discontinuance was not found in this case and13

that therefore the revocation should never14

have happened in the first place, when the15

wording goes beyond that, that's where I just16

have some concerns for today and why I would17

either have to vote against it, or abstain,18

one or the other.19

CHAIRPERSON MILLER: Okay.20

MEMBER LOUD: I'm not clear what21

our final wording is going to be.22

CHAIRPERSON MILLER: Okay, well I23

would say that our final wording is how I24

phrased it, and the reason that I went into25
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the grounds for it is that this board will be1

issuing a decision that will set forth not2

only its decision but its rationale.  And, as3

I understand it, three of the board members4

agree with that rationale, and we think it's5

important to address that legal issue.  Is6

that right?7

VICE CHAIRPERSON ETHERLY: I would8

agree.  I mean, it's -- this is exactly where9

the Appellant wanted to be, and I understand10

precisely why - getting to closure.  And this11

definitively closes any further options of12

actions on the part of DCRA, because it's a13

fairly decisive decision, so I think it's14

absolutely as the Chair phrased it.15

CHAIRPERSON MILLER: Any other16

comments?17

Okay, then as presented, all those18

in favor of the motion, say aye.19

(AYES)20

CHAIRPERSON MILLER: All those21

opposed.22

(AYE)23

CHAIRPERSON MILLER: Okay,24

abstaining?25
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Would you call the vote, Mr. Moy,1

please?  Oh, Ms. Rose, sorry.2

MS. ROSE: the Board has voted to3

grant the motion for summary judgement by a4

vote of three to one to one, with Ms. Miller5

making the motion, Mr. Etherly seconding the6

motion, Mr. Mann in favor of the motion and7

mr. Loud opposed.  No zoning commission member8

participating.9

CHAIRPERSON MILLER: Okay, then I10

think that concludes this case.  Thank you11

very much.12

MR. BROWN: Thank you very much.13

CHAIRPERSON MILLER: Do we have any14

other business?  You have a question?15

MR. BROWN: If it would assist the16

Board we would be happy to provide a draft of17

findings of fact and conclusions of law to18

expedite the issuance of an order.19

CHAIRPERSON MILLER: Do you have an20

objections to that Mr. Taylor, you look like21

you do.22

MR. TAYLOR: Actually I do.  I23

think that you have already articulated what24

that decision or what that order will say, and25
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once again, I think we're getting an1

opportunity or a request to puff the record2

for use in other tribunals.3

Should that be the case, then I of4

course would like to have the same5

opportunities, use -- no, not my decision.6

MR. BROWN: By all means, Madam7

Chair, I didn't mean that I would be the8

exclusive participant.  We could submit draft9

orders, and he can submit his own or respond10

to mine.  I'm trying to accommodate the Board11

and the Board's staff, and I can promise you,12

I'll write it strictly in accordance with the13

Board's decision.14

VICE CHAIRPERSON ETHERLY: Madam15

Chair, I'll echo Mr. Mann's comments during16

deliberation.  I think the record is fairly17

full and complete.  Again, that's not out of18

any concern that the appellant is going to19

have the argument, you know, I think20

especially in light of the fact that we kind21

of, we dealt with this through motions22

practice, I think we had a very full and23

complete deliberation.24

But ultimately, as Mr. Mann25
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indicated, it's a fairly straight forward1

argument on legal grounds that I think can be2

articulated more than competently by ZA and3

OAG staff.  4

So I don't think it would be5

necessary for draft findings of fact and6

conclusions of law in this matter.7

CHAIRPERSON MILLER: Yes, I would8

concur.  I appreciate the gesture, but I also9

think that we have all the information we need10

in the record, so this is a very full record.11

So, okay.12

MR. BROWN: Thank you.13

CHAIRPERSON MILLER: Thank you very14

much.  15

Do we have any other business on16

the agenda?17

MS. ROSE: No, Madam Chair.18

CHAIRPERSON MILLER: Okay, then19

this meeting's adjourned.20

(Whereupon, the above matter was21

concluded at 3:39 p.m.) 22

23

24

25
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